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IN T8 SUPRENME COURT OF FLORIDA
JUNE TERL, A, D. 1939
7 BANC

. JOIN GILBERT,
’ | Plaintiff in Error
=VS.~

L. R, HIGHFILL, et al, as )
the’ School Board; and DALON ®
"HUTZIER, Seeretary and County
. ‘Superintendent of Public *
- Instruction for Brevard County,

" Florida,

Defendants in Trror *

I, GUYTE P. LicCORD, Clerk of the Supreme Court of the State
of Florida, do hereby certify that the foregoing pages numbered One
'(l) to inclusive, constitute a true copy of the transcript
- of record of the pleadings and all of the proceedings had in tle
‘Supréme Court of Florida in that certain cause wierein Jouun Gilbert
was plaintiff in error and L. R. iighfill, et al,, as the Zchool
Board; and Damon iIutzler, Secretary and County Superintendent of
Public Instruction for Brevard County, Florida, were defendunts in
error, on writ of error from the Supreue Court of Floridu to the
ﬁCircuit Court in and for Brevard County, Florida, and a true and
. eorrect copy of the transcript of the proceedings and pleadings filed
 inithe Supreme Court of Florida by solicitors for plaintiffs in error
' fp perfect thelr appeal from the Supfeme Court of Florida to the
. Sﬁéreme Court of the United States; as all of said pleadings appear
‘baon file in my office as Clerk of the Supreme Court of Florida.,

v . WITNESS my hand and tihe seal of tihe Supreme Court of Florida
at Tallahassee, Florida, tihe Capital of the State, this 4th day of
December, A, D. 1939.

Clerk of the Supreme Court
of Florida




IN TUE SUPREME COURT OF FLORIDA
JUNE TERI{ A.D. 1951]

- JOHN GILBERT, *

R Plaintiff in Zrror, *

! -VSe *
L, R, HIGFILL, et al, as the *

School Board; and DAMON IUTTLIR,

. Secretary and County Superintendent
‘of Public Instruction for Brevard

> . County, Florida,

*

Defendants in Trror. *

PRAECIPE FOR TRANSCRIPT DF RFCORD

The Clerk of the above styled Court will please prepare for
us as counsel for plaintif?f in error herein, the following papers

to-wit;

1. Copy the transcript of the record filed herein in the

Supreme Court of Florida on Septenber 26, 1938,

2, Copy Opinion of the Supreme Court filedLJuly 25, 1939,

3+ Copy petition for rehearing filed herein.

4, Copy Denial of petition for rehearing, fileaLSeptember 13,
1939. '

5. Copy these Directions.
e . MeGILL & McGILL

By S. D, MeGill
Attorneys for Plaintiffs in Lrro




JOHN GILBERT,

Plaintiff in Error,

~vs-

‘L. R. HIGAFILL, et al.,

as the School Board; and

DAMON [UTZLY¥R, Secretary and
County Superintendent of Public
Instruction for Brevard County,

Florida,

Defendants in Error

IN THE SUPRFME COURT OF FLORIDA,
JUNE TERM A. D. 1939
VEDHESDAY, SEPTELBER 13, 1939

ok %k

o BREVARD COULITY

HRAEK

A%

Counsel for Plaintiff in Trror having filed in this Court

1s ordered by the Court that the
w fis'hereby denied,

4 true Copy,
Test: (SEAL)
Guyte P. McCord

Clerk Supreme Court of Tlorida

75&_Pet;tion for Rehearing and same having been duly considered; it

said Pétition be and the same



IN T¢I ST REIT COURT OF FLONIDA.

JUNE T@RM, A.D. 1939,

“.JOHN GILBERT, - *

Plaintiff in Error *

v. *

L, R, HIGHFILL, et al., * BRIVARD COULTY
as the School Board; and !

DAMON HUTZLER, Secretary *

and County Superintendent

of Public Instruction for *

Brevard County, Florida, .

Defendants in ¥rror "

PETITION FOR REHEARING

COMES NOW the petitioner in the above entltled cause by his un-

. dersigned attorneys, and moves the Court to reconsider the transcript

‘ of the record in this cause now before the Court on writ of error,

taken to this court, to ascertain 1f anything contained in said truns-

#ript was overlooked by the court or not fully considered, in view

.fofvthe importance of the legol questlon involved in this cause, and

% .'to vacate and set aside the judgment heretofore entered in this cause

dﬁupon‘the following grounds to-wit:

l, Because this court recognizes the principle of law urged

by petitioner on the question of discrimination and the eﬁual 1 TOo=
tection of the law as guaranteed by the Fourteenth Amendment to the
Constitution of the United States, yet it denles that a discrimina-
~tion against the petitioner and others of his race has been made to

-appear in this case. Paragraph IX of the petition follows:

"The differentials in said salary schedule in the
payment of teacliers' salaries and tiie payment to
petitioner and otliers of his race, of salaries

less than those paid to white teuchers with identicul




qualifications, experience and performing
"essentially the same duties, are based solely

on the ground of tie race or color of peti-

tioner and the establishment and enforcement

of the sald salary schedule is unluwful and
carbltrary and in violation of the Constitution
and Laws of the State of Florida, and denies

to petitioner znd others of hls race the equal
protection of the laws guaranteed by the
Fourteenth Amendment to the Constitution of the

United States,"

It would appear that the allegations of fact in this peragrarh

like the other paragraphs of this petition, heve been ndwitted or

rather nust be aduitted for the purpose of this case, 'le are aware

that raclal discriminution such as i1s urged lere must be proved or
admitted and in this case, slthough it was not rroved, it wus adinit-

ted, there being no arpearance und tas Court buved its Judgent,

. denying the petitioner's relief, upon the petition alone., e huve

shown that the statutory provisions of this state and the constitu-

tlon of the same, under which the Bourd of Public Instruction enploys

-~ teachers of the public schools, do not discriminate against persons

on account of thelr ruce or color and tiey do not authorize the Rourd

of Public Instruction to make the discrimination in payuent of sa-

“laries that they do. Tae statutesand constitution under which tihey

act are valid but the yuestion insisted upon lhere is that the action
of respondent iun making these differentials ia the paymeat of scla-

ries, based solely upon ruce or color, is iu violation of tie

Constitution of the United Statcs and the discrimination shown by

this record is not to he found in the stututesbut it is an actual
discrimination nevertheless, by state officers and in suclh cuses the
disorimination is as wmucih in violstion of t.e Fourteenta Ameundme:nt

as 1f it were written in the witatutes.
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; #_,s,Such an actuul discrimination is as
potential in creating a denial of equality
of rights as a discrimination made by law,
But such an actual diserimination is not
persumed., It must be proved or admittedeesss”

Tarrence v. Fla., 188 U.S. 520, 23 S. Ct. 402
47 1, Td. 572 (1902).

WHEREFORE, your petitioner moves this ilonorsble Court to

;iéobhsider its ﬁﬁdgment herein, affirming the Judguent of tie court

Lbelgw.in this cause, and to vacate the same as provided by law.

AND YOUR PETITIONER WILL EVIR PRAY.

5. D. IeGILL

LeGILL & LieGILL
TIURGOOD MARSIALL
VILLIAN H, (IARVICK

By S. D, MeGill
Attorneys for Plaintiff
in Error




— ST TS e
7\\"
4 : )
‘€ e
;
\ -
e

N THE SURre-LlE COURT OF FLORLDA
JUNg Widi , A. Do 1989
N BaNu

N GILBoRT,

©.UPlaintifr in Error

Bif,n.ﬂl;uui COULLY

4" Re IIWFILL, et al.,

-as the bohool Board; and
DANMUN, HULZLER, oecretary
and vounty superintendent
of rublic Iustruction Ior i
revard County, rloriaa, *

. .perenaants 1n onIror *

v

papilon rilea July zb, 19uY

&:Wri@?qr LPTOr TI'Om the Uircult uourt Ior prevard vounty, il. D.
gmlth, dJuage.

S 0. Met1ll, MeGill ana Ke-Gill, whurgood larshall, illiem IL
Harwick end wm, S. Hobinson, Tor rlaintliliT in .irolr;

eonard B, Newuun, for wefendants in wrror.

On the 24th day of Lay, 1938, relator filed in the Circuit
“ ¢ .'¢ Qourt of Brevard County, ilorida, his peticion 'ov an wlternative

"writ of mandamus directed to tae poard or rublic unstruction and

the Superintendent of rublic Instruction oi urevard vounty, sloriaa.
1t was made to appear taereby that the petitioner was a gualiriea

teacher and & member of the colored race and ror eleven years uad

‘@éuéht in ‘the public schools of said county and at tie tiume of T'iling
. tgg'pépition was teaching under a sccond grade certiticate as
~pp1néipai>or the Cocoa Junior digh School, a colored school, end was
'ggppbrted by taxation. it was alleged that tue respondents had
gﬁdﬁfad'and were enforcing & schedule of saleries paid to fteaciers
i;q Qrevard County whereﬁy nezro teachers received a basic salary

‘ysf $20.00; each unit value 2.00, minimum 50,00, and that wihite

‘teachers received a basic salary of $v0.00; ¢acih unit value $3.00,

~o minimuu §100.00, and that these dirrerentials are based sop
' ved solely on




géé‘énd hélor: A.quy of the purported salary sciedules of prevard
Qdﬁﬁﬁy;ls attached to and by appropriate lanzuage made a part of

‘petition,
L whe pra&er of the petition is, viz:

‘UWherefore, your relator prays, tiaut a writ of mandamus
issue to bamon Hutzler, uvecretary ol said poard and
Superintendent of Public instruction of nrevard County,
¥lorida; L. R. :Hghfill, J, L. Pepper end w. J. Creel as
members ot the Board of I'ublic Instruction of vrevard
vounty, slorida, at tieir ofrice in .itusville, rslorids,
requiring the said respondents to adopt and establish
salary schedules for teachers ia orevard County, wlorida,
without distinction or discrainination on account of

color of teacher or as to school taught and furtier,
ordering and requiri.: such otiier and furtier relief

e e and protection to relator in the premises as justice
e ) may require.-

) ng7u;d§r was entered by tiae lower court denyiug the application for

‘}_gp alternative writ of manadanus and made certain recitals in the

P

- order whlch are pertinent ana naterial to a declsion oI tie case

... ab bar., The order recites:

"Phis cause csme on to be heard upon apnslication or
petitioner for alternative writ or wandamus in which
the petitioner seeiks to compel the respondent seiool
Board “To adopt and establisi salary schedules in
Brevard County, Florida, without distinction or
discrimination --~*, "“he statvute under which teachers
are employed by the Board, directs the mpoard 'io
employ teachers for every school in tne county aand to
contrget with and pay tiae same for their servicege—--
‘the constitution provides tnat the soard shall e stablisih
and maintain '~ uniform system of pullic ingtruction---%,
L do not rind any law whicl requires uwileé voard o
establish salary gchedules'!, Tihe statute seens to con-
T template individual contracts witii teac.lers, and tac
P . ) constitutional provision for uniformity provides for tae
o A , accomplishment of a result and not the details of the

L T - ueans by which the same sihall be accomplished, "1tiig,

. therefore; Ohubnmy, ALBJUGEU AND  wmuxslp, That saic

appliication for slternative writ be, and the same is,
hereby denied.* - )

s'rom the order denying the al termative writ of wmandasus

a writ of ‘error was taken and tae deuial thereor is assigned as
ep:qzrin this vourt.
i : ”“H! ' ’ dection 1 of Article Xiu of the cvounstitution of slorida

.makes it a duty of the Legzislature of rlorida to provide ror a

,ﬁunlform system of pubdic free schools and to provide for the liberal

:mgintenanoe of the same., ection 1z of article xIL ol the .onsti-
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tutlon provides that white and colorel children shall not be taught
Hin the same school but impartial provisions shall be made for both.
Beotlon &96 C. G, L, provides for the estanlislment end
‘ma;ntenance of a uniform system of public instruction free to all
pnths realdlng in rlorida between the ages of six ana twenty-one
.yeajs. ~rhe Board of Publiec Instruction or each wounty oI »lorida
are‘charged wilth many constitutional and svatutory duties., sSub-
F;seotion 6 or meotion Y61 U.u,wu. N0t only directs but makes it a
;gnty,qr the board to employ teaciers IOT eVery school In the county
ﬁg@,to contract with and pay the same for their services. 4t will
be'observeu that the law does not fix the monthly sums to be
'paid teachers but makes it a duty of the poard to contract with and
’“,ngy teachers. The amount to be paia by teacilers is lert to the
‘ﬁﬁsiness Jjudgment and sound discretion of the members of the Loald,
o Lt is reasonable to assume that some teachers are better prepared

by education and otherwise qualified to teacih than others and for

this and other reasons the Legislature clothed members constituting

7the ‘soards of Fublic Lnstruction with broad powers so a8 O

enable them to contract with the very best teachers obtainable

k'ror'the funds &t their disposal. 1t woula be absurd to say that
_teachers or certain gqualirications should recelive the same monthly

77payments for services rendered when the members ol a poard are

i aoquainteu or tamiliar witih the preparation, scholastic attaln-

ments, natural talents and many or the dirferent and material

uggaracteristlcs meking the qualifications of a teacher, and these
ttfibutes.are considerea when entering into contracts with
teachers and stipulating for thelr monthly payuents.

We have not been supplied with citatloi ot authorities
“to. the erfect that the Board of Public lnstruction of prevard
“Qoun.ty had the constitutional or stavutory power oI autilority to
‘. agopt the salary schedule made a part of tue petition. wals vourt
‘xhgs no power in a mandamus proceeding to control the discretionary

S ‘authority conferred by statute on the respondenis here., 1t is




-4 -

‘ftgg duty of the relator to show that he has a clear legal right to

th§ performance by the respondents of the particular auty in

quespion. See State v. rlorida sast voast R. vo., 69 .la. loo,

67 _go, 906; MeTchants' oroow vo. V. putler, 70 ¥la. 597, 70 So. 53s;
.t'Lpéﬁnerman v. schwap, 98 lila. 88b, lz4 So. 499; State v. ureer,
‘=133 Fla, 349,'loz B0, 789, 37 4, L. R, 198; lelen v, otate, 8b rla,
:éﬁég 95 So. 751; MNyers V. State,Bl Fla. %2, 87 so. 80; Johns v,

'Qﬁpnnty Com'rs., 28 Fla. 626, 10 So. 96; Davis v. vrawtford, 96 .la,

Z;‘ 488, 116 So. 4l; State v. Atlantic Coast Line k. vo., 55 rla. 650,
4& So. 213, 15 Liren. (N.S. ) 320, 12 anun. Cas, %99; State v. anos,
‘~;OQ,rla. 1350, 131 So, 1lzz.

we Tully agree with counsel Tor relator and tie autihorivies

}Q}te¢ in their brief on the question of diserimination and an ecual

‘ppgtection or the law as gquaranteed by the lath aimendment to the

anstitution of the united wtates. We do not think that elther of
' tneéQ‘quest1ons is presented by this record.
‘1?vf‘:ii  .‘féfﬂl This proceeding is in mandamus, and the speciric rdief
: aought should be prayea ro_;gie prayer must be supported by allega-

ﬁxgngﬂlegally sutricient to show that the particular Agt sougit to be

enfbréeq'is a legal duty or the respondents, and tnat the relator
has ‘Do other remedy and has a right to require the legal duty as
alleged to be entorced by mandamus.,

If it 1s the duty of respondents to “adopt and establish

+'_salary schedules,* such duty involves adninistrative discretion to
K”QB legally pertormed; and ir the duty be illegally performed ot
‘bixecord; the cancellation of such recora may be enforced iu appropriate

1VJﬂ@;c1al proceedings,

1

Even ir it were suirriciently alleged that it is g legal

uty or' respondents to +adopt and establish salary schedules for
teachers in prevard vounty, ¥Floriaa+, whlch relator had a right to

';evnrprce, and that he had no otier remedy than mandamus, 1t is nou

d

&
Ppayed that respondents be required to cancel and an3%1;§; sent

'beau;g on the ground or alleged illegality.




ot the opinion that no errors appear in the

R

.. @gareful consideration has been given to the recora,
briers anda authorities cited by counsel tor the respective parties,

» /' and arter hearing oral argument at the baT oI this vourt, we are

recora and tie order

'Vappealeq from should be and is :ereby afrirmed,

Tiftngdes, Cedo, 8N4 willureiwly, DavuN, DUFULL AND WIVMAS dJd., COnRCUT,
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IN THE CIRCUIT COURT, NINTE JUDICIAL CIRCUIT.
OF FLORIDA, IN AND FOR THY COUNTY OF -BREVARD,

IN CHANCERY,

JOHN GILBWRT,
Plaintiff,

VS,
L. R. NIGHYILL, et al,
SCI'O0L BOARD,
Resgpondente
ORDER 0F COURT

This cause came on to be heard upon application of petitioner for Alternative
Writ of Mandemus in which the petitioner seeks to compell the respondent School
Board "To adopt and establish salary schedules for teachers in Brevard Connty,
Florida, without distinction or diserimination =~ =", The statute under which
teachers are employed by the Bocrd, directs the Board "To employ teethers for
every school in the county end to contract with and pay the same for their servie
ces = ~", The constitution provides that the Boanrd shall establish and maintain
"A uniform system of public instruction ", I do not find any lew which requires
the Boord "To establish salsry schedules”. The statute seesms to confemplate in-
dividual contracts with teachers, snd the constitutional provision for uhiformity'
'provides for the accomplishment of a result and not the defails of the means by ‘
which the same shall be accomplished. It i3, therefore: )

ORDERED, ADJUDGED AND DECREED, Thut seid application for Altefnafive Writ be,
and the pame is, hereby denied,

T IS TURTHER ORDERED, That said petition be, and the same is, ﬂureby dismissed,
DOIT AND ORDERED, in Chambers at Titusville, Brevard County, Florida, this the

13th day of June, A.D. 1938,

M. B. SMITH
CIRCUIT JUDGE

The above order, together with petition, filed with the‘é;erk'
thie daye C B
M. B. Smiths

Tudges




T THT §PRIME QOURT GF TR SUATE OF YLORIDA

PUTITION FOI WRIT OF HANDAMUS.

W '
'

'
'

The petition of the Stote of Florida, upon thé\rélé@ibﬂ Of Iohn Gilsitt,
= tegcher in the Jublie Schools of Bravard Comnty, Yiyridd, cSMﬁiulna‘of L, R,
Highf111, J. D, Pepper and b, J, Creel, ng nembors ‘of‘b'c'he Board o Pudlio
instruetion of Trevnrd County, and Tamon Hutrler, ﬁeégaﬁnfy‘of séid Board dnq

County Superintendent of iublie Instruetion of 5uid_cquhty, tha‘reapdnaénts.

'

snd the relator svers:

v

That he ie a resident of Brevnrd County, Flcffﬂé; %md &;éf iQQQﬁyﬂéﬁn
years of ape, a citizen of the United S*ates and of tim" syt;*;e"o'f“!iorida.'xand a
mambay of the Negro race; thet he is n teocher ln‘ﬂrevbf&‘Oaﬁﬂty,wriﬁrlﬂl.
sating as prineipal of a ten teanher achool (1nnlv1d1na'j-aiacb;)lknoirn‘a- the
Socon Junior High Hehool, s colored nublis school mihtainod. m!d 6'})6‘1’&“& by
the Board of Publie Instrustion of Brevard Gounty, 'B'lori‘«‘!'u‘.‘ TFelator 1s a
graduate of the Florida Memorial Oollape for Wagrocs nt Liﬁ’bﬁk.’ ﬂoﬂhx hes
one yenr'as anllege work to his oredit at the Floridas A &‘M‘Goné‘(;e :for Negro e
at Tallahassen, Florida, and holds a mecond grade toaéherﬂ' o;ﬁrlﬂﬂeno 1sstned

to him b the State Department of YAucation of the State of ﬂdrid-. end {» in

POl VIR RTINS

his eleventh yesr in teaching experisnce in the Stntobfnﬂ‘ﬂl

II.

Your petitioner fursher represents that L, R Hf@xfill.“fﬂ B, Pepper and
Y. T, Creel nre members of the Bosrd of Miblie Instriotion of mm Gounih
Florids, and Damon Hutzler is Seoretary of said Board end Coutity Buperinten=

dent of Public Instrustion of Breverd Oounty, Florida, All of She above named

parties held their respestive offices at all timos hevein m‘nﬁtdﬁﬁt ant e 0




gued herein in their officiel oupscltiae of the County Board of Publis Instrmis~

tion in end for Brevard County, Florida.

I1X. o

The above named mesbers of the County School ﬁourd pf Publie Instrustion
of 3revard County, Florida, and the County Superintendent, who is Sesretary of
sail Bonrd, were eleated pursuant to the laws of the State of Florida, heving
supervision over ths Bervard County Publie Ychools and the toachﬁ'l of said
schools, 1noludlng the Cogoa Colored Junior High Hohool and the teachers therein.
The B rd of Publie Instruetion of Brevard Gounty, Florida, was oreated and
exists pursuant to the lawd of the Stnte of Florida as san administrasive depert=
ment of the etate and the members of said board were elected by the aitizens of

Brevard County, TFlorida.

Iv.

™e RBoard of Public Inmtruotion of Brevard County, Florida, is direeted,
authorized, empowered and raquired by law, to maintain a uniform and effective
syatem of froe public schools for wiite and golored children who shall not be
taught in the same school but impartial provisiona shall be made for both, The
anid Board of Public Instrustion har esteblished two systems of public sehools
for white and colored children, All white children are raquired to atsend
perools taurht by white teachers and all negro children are required ¢o attend
gchoolnr taurht by negro teachers. The Plorida Conatitution provides thet she
comnty school funds shall be disbursed by the County Seheol Board of Publie
Inrtruotion of Brevard County, Florida, solely for the maintensnoe and l\lppot’
of publie free schools. {(Bection 9, Article 1%). '.B\‘Q-Boﬁrd of Puﬁllo Instruis
. tinn of Brevard Cognty, Plorida, is Girested and amwand o ‘employ Yeachers
for every school in tho county und to contrast with and pay tho'llmo for their

services,

.
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At pil Mimes heroeln mentioned (48 was snd In the duéy of the respondent
Doard of Iablic Inatructl.n of wrwrard County, florida, to sdopt scales of
sylarias for teschers in She public schouls of Srovard Counsy end %o fli the
salarien of soid teschers; the soll Nowrd of Subiie Instruetion ndoﬁt!ﬂ end in=-
asigubed ant Le non onforsing @ salary sehedule Tor tca:hufa in sald eounty,
cony of wiioh sehadyle is €5l heraniil end sarhed Péﬁ;tl&nur's Sxhibit "a",
grd  praved e e veed aq o pnrt herenf na fronph met out in f}dl; potition@t
and all othoyr vesr Legeheps ip Srevard Domnty oare ynid pursuant to tﬁnt seotion
o7 suic galsry sotaedule dealnatod:

“lHegro senahora’ 3anie Saloary 200,005 each unit
value 5400, miatnun $50.00scseese™ .

vhile all white tenshers ars patd varsaant to “he adhahula ﬂnnigﬁutad:

"Jhite Senahora’ Sanle Salar: 250,003 each unit | Ct

value f3.00, minduon 21006000s.008"

V1 .t

Tha guid xalory achednle orosidan a hirhsr sanle of nolniy Por white
tanchers 40an Por ~oloved Seashors with Like unlificotisna and exherience end
werformin: eagaitinlly the aone Intloas,  Te nnld diffarontinls are bemed sololy

na  the grount of Tace ar aslor.

‘\P]I.

The Cocon Jumior Hict School is s ten (13) tencher school &!ﬁeiudfng rO=
lator) maintnined by the respondensc Tor the nducnt;qn of negréea. All feachefl
in anid sghool rre negroes. Cotizicner ic sesing nBlprinéipﬂl of the said sohool.
rie¢ holds a second grade certificate isnued by the Beard of Lanestion of‘tﬁo Stete
of Floride and hen been contimwunsiy employsd as an glamonﬁnry and Tunior High
Seliool temchier in the pudlie schools of the State of Ylorlde asince 10£6, amd
thuas, mecordine to the method of evaluating tenching experience, in the Stave and
in Brevard County, he is in the cleventh year in experience. fie has bheen !.

repular teacher in the Breverd Gcunty Public Schools sinoe 1026




/ Viile

Tursuant %o the aforementi-ned aslary schodule, ;‘mtition” now receives
Tour Fundred Fifty (#450,00) Dollers in nine (9) equel instelments, paysble
montbly ee e teecher, being the smount set vut In said so‘h‘&dixh; 1’0:' teachers in {
the colored sctools Lolding & seoond grade oortifioate ahd. atho O'Mmﬂl your
in exvorience. Petitioner receives, in addition to the amount” allowed by ssid
galary schedule, Two lundred Zighty~elght (ezzzsa.()o) D;)nars per youi‘-, paysble in
hine (9) monthly insialments for his work an pringiﬁﬁl'in ‘nid school. The
snid schedule provides for Tine lundred (£900.00) Dol.lara pey year pﬁyablh in
nine (9) renthly inntalments foy white %eachors with’ -ouond md. cu’tiﬁuenl
in the sleventh yerar in experiemco and pnrfurrr'ing eusentieny the uann duties

l

as a toacher as the potitioner parforms,

Ix.

N
i . ' i
i i

The differentials in the said sulnry schodule 1n "no pmenl or eouehorl'
saleries and the payment to petitioner and ofhorﬂ of Ms rnu, of alhrl.n lean
than thoen puic o white teachers with identienl mmllﬂoatio\ll. mmma and
peTforming osnentinlly the same duties, sre based aololy.on ehe p'ound of the
rage or nolor of vetitioner and the eateblishment ond entc#oomnt of thc n“
salary schedule 18 unlawful nand arbitrary and in vi.olauon of the Oonltt.tnﬂoﬂ
and lnwn of tho Stute of Florida, snd denies to petitioner and oth;rl ‘of his
race e equal protection of the lawe puarsntasd by fhe PFourtsenth smendment 0

the Constitution of the United {tnton.

Xa

Patitioner, by petition £iled with the Borrd of Publie Inetrustion of
Brevard Coundy on Decerher ¢, 1837, requesind the said Boepd 6f Publie Instrus=~
tion %o adopt and enforse e anlary achedule provldibg for agual pay o al)
teachers with the msme qunlifioations end sxperienas and wishoud any diusinesion

heing mde as to race or onlor of tescher or school.




XX

The suid Board of Publio liutruotics refuned ta eomsider guild pebiiion
end thereby r‘fuuod ang coptvinues to refuse Lo adopt u Aan sulory sonedule
providing eﬁual pay for weachirs, without diserimnation or dlstilsetion uy %o
‘rase oy oolar of tescher or schoul; tue sald eerd of fublie Iastructlon is s%ild
snforeing the diu(mimiuu?.ory sohie pub ous and referred to above; potitiang

han exhansted all adminiatrstive Duosdivie

alle

Unless $his Honoruwvle Sowes, by 1ve 971t of Nandepua, shell securs, pro=
\
seove and enforce the riwe off potitiouer in che wrumises, he will suffer irre-

pareble Injury uaq #i1 be dithont redrees or rensdye

MPRUFPORA yrour relator proys Shod nowels of monduae fesue to Boauoz

Husilor, Snoretary of sald Doerd and superintendent of Jublie Instructicn of
o L. H, Highrill,
Brevard County, Floridal/I. N, Toppry ami V. T, Cres) as weomlirs of the Bourd
¥lorida,

ot ?ublio‘luatrﬁétion of Beovard Gounty, Fleriia, ot their offices in Titusville,
requiring”the spid regpondentn to adept une catedlish esxlary sohedules for . =
tesohers. in Brevard County, #lori.a, without distiuction or diseriminuéi.q on

gocount of rageé or color of teacher or as to school tsu ht sud further, ordering

aud rogulrins auch other apd fubther reliol ena protection to relator in the

premiges ap Jjustice wmay requirc.

) o ‘ Putitionur,

Attornnyn;fq; Pegitioner.



STATE OF PLCRIDSA) . :
t 88 , . ‘
CotmTY 03 T1val )

T OHORAET 3 RTIFY At on $he Glat doy of inreh, 4.0, 1938, before me the
subseriler, o foiary Powblie fer the Ctoate of Florida at ';Lali'go. persomlly appeare
e st mbove pamd JOIT GILIEDT and rade osth in due form of law end further
gag thes he hws read m ¢ vaderasends the nbove and forepoing petition and that

the anlagubiong tlerain et forsh ave true. ‘ o

poreot \

L sl ' i
)

Tolary Cublie Btate of Florica at Lerpe

e .
My Cormiesion .v:xp'q-ou«mﬁun B2, 1941,




White Teachers:
Kach Unit Value

Negro Teachers:
Epeh Unit Value

Education Unite

4 Year High School [}

1 Year College
8 Yearn Collepe
3 Years Oollege
4 Years College

Master's Degree

Experience

1 Year

2 Years
3 Years
4 Years
5 Years

6 Yesrs

All over 8 years

- ‘: -~

BREVARD DOUNTY TRACHERS SALARY BOHEDULE
Basic Salary $50.00 ‘ Sy R
$3.00 - Mintmuim $100.00 R e

Basic¢ Snlary $20.00 S )
2,00 ~ Minimum $£50,00

' ertifiousion Units

' o

6 | ‘SScr;nl Grade o
4 ‘vrirn'{;»“ﬂradai_ |

° Lfi:e 10t om“

: vy
. e
PO
Life Speoial
Graduate Btate - & Yre.

'Lifs Oraduate State -
2 years

. i
. 1

Graduate Stats - 4 ‘;ff'vra.'

1 Life Oraduabe State -
4 years. C

to

a o O« & o«

| nira Grede -

® © @O 9 o W s B W

©
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BREVARD COUNTY TRACHERS' SALARY SOHEDULE L = -
White teachers: Basic salary $50.00 Hach unit value §3.00~Minimum $100.00
Negro teochers: Basic salary $20.00 Each unit vnlue $2,00-Minimum § 50.00

Name of teacher

In case you hold u higher certificate than listed below, send it to me at onae.

If you have sdditional work in college, please have your college send me the creditas.
In case teachers do not have a Normsl Diploma, or 4 year degree, 32 sémester hours is
equal to 1 year college work, provided you file in this office, such oredits from
institution rated as standard, ®y a nationel or regional acorediting agensy. Credit
can not be acoepted unless filed in thia office, direct from Collega, To secure credit
for more than 4 yeasrs college work, you must lave master degree, .

Bducation Units Certification
4 years high sehooi ] 3rd grade 2
1 yesr college 6 2nd grade 3
2 year college 7 1st grade 4
3 year college 8 Life lst grade 5
4 year college 9 Primary [
Master Degree 11 Life Primary 7
Experience Specinl 8
1 year 1 Life Special ]
2 yeera 2 Croduate State, 2 yrs. 8
3 yeera 3 Life Oraduate State, 2 yrs. ]
4 years 4 Graduste State, 4 yrs, n
5 years 5 Life Graduste Stéie,’4 yrs, 12
6 years 6 |
All over 8 years . 8 Total Units _

Sslery $
Name of Summer School Last Attended ‘ B I

Date Attended Oredits iarned _Oredits must bo submitted by
offieial of school attended. C .

Mall contract to




4 PRTITION OF JUHN GILBIRT, PRINCIPAL "A{ﬂ*'
_ OF THE COCOA JUNIOR HICH SCHOOL, GOCOA, FLORIDA. =~ X

TO THZ HONORABLLS DAMON HUTZLER, L. R, HIGHFILL, J. D. PiPPiR AND W. J. CREL,

: qompoiing‘the Board of HEducation for Brevard County, Florida:

JOBN QILBYRT files this pefition with your Honorable Board and thersupen

ro-peotrully aho-l.

4

1. That he 18 & teucher in Breverd County, Florids, acting as principal of a -

" ten (10) tescher mohool known as the Cocoe Junior High Sclicol, a public school main=

tained unq‘APoratod‘by the Bourd of iducution of Brevard County, Flurida.

‘2.'<Your petitioner suys that he 1s & graduate of the Florida Memorial College
for Nbgropﬁ qt Live Oak, Florida, with one year's college work at Florida A & M College,:
lnd holdl a peocond grade csrtificute issued to him by the State Board of Education of
‘the Btato of Florida.

3., Your potitloner hus been employed as an elementury teacher in the public

‘pchooll ofhthe Btate or Florida continuously for more than eleven years and - therefore,
Xcoordlns to tha nethod of your Honurable Bourd of evaluuting teachers' experience in

t Hr.vard Oounty. Ilorida, he is in the eleventh year in expericnce.

4. Your Petitionur further showeth to your Honorable Board that he and other
doloryd t.qohcrl‘qnd principale in Brevard County are psid sasleries pursuent to the
salary lohydulp;adopfoq and enforeed by the Board of lducution of Brevard, County,
Floriﬂ;: s céﬁy of which saild schedule is uttached hereto and prayed to be resd as a
part of thig jot;tion.

~1bpi petitioner und all other teuchers of the colored race teaching in

o ooloroquublgo péhoola in Brevard County sre paid pursuant to that sestion of said

' salery schedule marked "basic salaries for negro teuchers.” The reuaining portion of

the seid pchedule 18 for white teachers snd will be referrvd to hereafter as the "basio
salery for white t;aqhera;"

b; Thqt pﬁrlunpt to the aforessid sehedule yuur pet.tioner receivud a salary for
the year ;9?5-1936 of 982,50 per month for eight months and in 1936-37 a sulary of
$85.00 per ﬁontb for Qiﬂht‘montha and that he now receives a salary of Seven Hundred
Thirty Sight (3758;90) Dollars in nine cqual instalments puyable monthly belng the
amount sat oﬁt in suild schedule for twachers in the colored schools holding & second

&rade sortificate of the second alass and in the eleveuth year in esperience,



‘

[0 fhat thﬁ‘sohedula for white teachera hereto attached provides a basic salary
of $50,00 - each unit'value $5.00 - minimum $100.00, while a negno teacher in Brevard
County withgth; Aamo qualifications and perforuwing the suue work receives a basic
salery of $20.00 - eaéh wiit velue §2.00 - minimum $50.00e That by said schedule,
for each additional unit obtained the regro teacher's increase is only two=thirds
of the white.tauohgr's und the higher the guulificacions the greater the difference
in.anlarion between the white und colored teacher for example: suppose thut a white
teacher and a négro feacher have increased their yualificutions by five units eache
The white teacher's incresse in salary would bs $10,00 while the negro teacher's i
would be only $10.00.

Your petitioner further soys that according to the report of the Honorable

Damon Hutzler, Superintendent of Xducstion for Brevard County, Florida, recently
filed in the office of the State Supprintendent of Public Instruction at Tallahessee,
Florida, and‘pubiilhed in the local press in Brevard County, ¥lorida, August 27, 1837,
it is revealed that the operating coust for white schools in Brevard County lust year
was ’152,81?,91 and the emnrolient was 2413, maiding the average operating cost for
vhitoHchlldren acgording to this report, $69,05 per pupile The operating cost for
colored schools was $26,964.358 and the enrolment 997 or §u7.04 average operating cost
por colored pupil, The report further shows that the average attendance for vhite
children was 1879 from which it will appear that the whites had an attendancevor
84.9%. Tne golored achools on the other hand, for the sume period, had axn enrolment
of 997 showing an;average attandance of 85.9%, showing that the attendance in colored
schools 'al_lﬁ‘bptter than the whites und since the state issues funds to Brevard
County, Florida, for school purposes uvon the basis of attendance, it is evident that
eaoh‘oolorq@ chiid attqnding the public schools of Brevard County Florids, b rought
mbre mopney into the county from the atate per school pupil than the white schools,
yet the whife child gets $69.05 benefit per pupil while the colored child gets only
$27,04 per pupile

‘7. tht thg entire schedule of teachers' salaries referred to in Peragraph Six
hereof, provides & groass inequality in saleries paid white and golored teachers »
‘pOllﬂlﬂiPE like certificates, egually experienced in teaching and similgrly employed
for eqniyalenf aquioe. ’

Be Yogr petitionor further shows thet the said sulury schedule provides a



gross 1nnqnai1ty in that no salary schedule is provided for principals of colored

elemen tary sqhbolirwhile for priscipals of white slementary schools there is provided
‘ scheduls 9f §aiqrges‘h1gher than that provided for white elementary school teachers.

9 Thqfhthn'éhid salery schedule nrovides a gross inequality in that the schedule :
for white teéohera ba;io salsxy is $50.00 - euch unit value $3,00 = winimum $100,00,
while thut tbi:nqgro teechera is busic saliry $20.00 - vach unit value $2,00 - mini-
mum $30,00. .

iO. ‘Thgt your ldnorable Board in eaforeing the suid eschedule, has by means of the
unjust‘dinqrimlnatipnimentioned above, according to the bi-annual report of the Super-
1n?endent.of,Publ#o Instruét1on of the State of Florida for the two years ending June
30, 1956,‘p9#q wﬁijeftéachera in elewentury schools of Brevard County, Tloride, an
nyqrage innual ualari.of $865.64 and ut the seme time has paid colored teachers an
avorago annual aalnry of $441.40, despite the fact that the colorod teachers in Brevard
County perrorm substantiull the same duties as white teuch?ra and have substentiully
the same quqlifigationa a8 white teacheras

. ’ﬁm@§,£h3-30a€¢ éf Education of Breverd County, in adopting end enforeing tie

salary schedule fererreg to ablve uand in udministering the said schedule and paying
teachers lalé;iés thexougder as mentioned above, has diseriminated unjustly sgainst
your petgtibnﬁ; and other; cf his race similarly situated Bolely becuuse of their race
or oolor,‘in violgtion of the Constitution and Laws of the State of Florida, and has
denied ﬁo‘thia petitibner aud others of his race similarly situated, the equal protec~
tian of the laws gua%qnteed to them by the Fourteenth smendment to the Coustitution
of the United States,

“YOUR PETETIONER THERAFORY PRAYS:

(a)vThaf‘tho Board of Hducution of Brevard Gudhty will asuthorize the puyment
of and/or pay to petitioner u sum squal to the difference between the salury he has
received and the salary provided for white teachers with winiler qualifications and
experiense and performing the sums duties.

(b) That a new salery achedule be udooted and enforca&, equal as to all teachers
with the same qualificationas eud experience and without aeny distinetion being mde as
%o race or golor or teacher or schools

() That the petitioner and others of his race similarly situated be »aid salar-

les equal to those paid white touchers with the some qualifications and experience amd



and performing subatantially the some service,

Respectfully submitted,

Petitioris®,

BREVARD QOUNTY TEACNR SALARY SCHEDULE

White teachers: Basic salary $80.00 Tach unit value $3,00=Minimum sldo.oo
Negro teschers:Basic salary $20,00 Sach unit value $2,00=Minimum $ 50,00

Education

4 years high aschool

1 year college
2 yesr college
3 yegr college
4 year college
Master Degree
Experience
1 yeor
2 years
3 years
4 years
5 yoars
6 yeers

All over 6 yeare

Units

Certification

6

6

1

3rd. grade

2nd. grade

1lst grade

Life lst. grade
Primary
Life Primary
Special
Life Special

Graduate State, B yts.
Life Graduate State, 2 yrs,
Graduate State, 4 yfn.

Life Graduate State, 4 yrs.

11

12
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IN THE SUPREME COURT OF FLORIDA

IN THI CASE OF ) S

JORN GILBERT :

g

L. R. HICHFILL, ET AL,
SCHOOL BOARD )

B PETITIONEH'S BRIEF T 2




PART ONE
STATEMENT OF QUESTIONS INVOLVED

QUESTION ONE

"HTME PETTTION FOR WRIT OF MANDAMUS MEETS FORMAL ARG TREMENTS OF ot
LAV AND ALLEG:S IN SUBSTANCE THAT RELATOR, A MEGRO, IS )\"Qanmb'Tmcm IN
TH'T PUBLIC SCHOOLS OF BREVARD COUNTY, FLORIDA, ZMPLOYED BY'EIE SCHOOL BOARD OF
SATD COUNTY, BUT THAT SAID SCHOOL BOARD REFUSES TO PAY HIM AND OTHER TEACHERS
OF RIS RACE AS MUCH SALARY AS WHITE TEACHERS IN THE C.OUNI'Y“ HAVING THE SAME ‘
QUALIFICATIONS AS RELATOR AND PERFOPMING ESSENTIALLY THE SAME WORK, IS IT ERRGR :
FOR THE CIRCUIT JUDGE TO REFUSE 7O ISSUE THE ALTFRNATIVE WRIT OF MANDAMUS AXD |
DISMISS THY PETITION ON THE GROUND.ssseoosI DO NOT FIND ANY LAW WHICH REQUIRES
THY BOARD TO ESTABLISH SALATY SOHEDULES.......?" . :
ANSWER ONE - _

The Court snswered this guestion in the negative.

QUESTION TWO

DOES THX ENTORCEMENT OF THE PRLSENT SALARY SCHEDULE AND THE PAYMENT TO
PYPITIONER AND OTHERS OF HIS RACE OF SALARIES LESS THAN THOSE PAID TO WHITE :
TEACHERS WITH IDENTICAL QUALIFICATIONS AND EXPERIENCE AND PERFORMING ESSENTIALLY'

THE SAME DUTIES, SOLELY ON THR CROUND OF RACE OR COLOR, DENY TO PETITIONER AND

OTHERS OF IIIS RACE THE EQUAL PROTECTION OF THE LAW3 GUARANTEED BY THE FCXJRTmm

AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES?
ANSWER TWO

The Court answered this question in the negative.

-1-

e ECES “FROM-THE COLLEC TN OF THE PARUSCRIPT DTVTSTON; T TBRARY OF CORGRESS™



PART TWO

HISTORY OF THE CASE

v

Petitlion for an altermstive writ of mndamus was filed with the Circuit
Judge of Brevard County, Florida, on Mey 24, 1938, and file‘ti in the office of
the Clerk of the Circuit Court, June 13, 1938, Tﬁé“‘difcﬁit_ﬁ'udge entered a
final judgmen’ denying the relief gought in and by saild petition and_dismisaed
said petition Tune 13, 1938+ On the 25%th dey of Auéuaﬁ 1938}»ﬁlaiﬁfiff filed‘
his preecipe for writ of error from the final judﬁﬁeﬁtbe the qiréuit Qoﬁrt'of
Brevard County, Florida, &nd writ of error issued as provido‘d:by‘ law and on the |

same day - August 25, 1938 =« plaintiff filed his assignments’ di"‘emrs and "

directions to the Clerk for making up the trenscript of the.re“coi‘d.‘ ‘




PART THREE

ARGUVENT

The petition in this case for an alternative writ of mandarhis wa'ﬁ riled
and sworn to by reletor and in all respects, met the i“lox"mal‘;‘rem“'iréments‘, of the
common law in such cases. The petition shows the jurisdic‘f;idn‘qf.'the"ao‘urc,‘
states the right of relator %o the relief sought and thél‘ d;xty And'pdwer of re~
spondent to perform, In some jurisdictions the petition 'ae.rveﬂ"as é pleéding
ond becomes the Poundntion for all subsejpient pmceeding‘él,"b\it in Florida, we
think, the petition only serves as a basis for the issuance ‘of‘.fhe' glternative
writ where the writ is issued, 1t takes the plucae of a‘declaratién a8 in a lew
action. (See 15 Tne. of Pl. nnd Prac. vape 674). Grc&t pértiét;la rity of state-~
mant in the petition is not requirafﬂ. Tnoush that the peti't.ion shows a prima
facie right to the relief sourhte lé‘.‘lnc. of Pl. & Prac. page 675e

Upon the comceded facts, the petitioner in this éaae has béeﬂ and 1is now.
Aeprived of his rights under the laws of Floridae. The g;,legatii:;ns .of the peti«
tion for the wiit of rondumus under oath, ssending uncontradicted as they do,

miat e congidered ng truee The frcts thus admitted are:

(a) Tt relutor is n guelified tescher under the
laws of Florida and a member of the I\’egrb Hace“.

(b) Thrat resvondents compose the Brevard County
Sehool Board and they are required and empowered
by law to maintain a free public school system
for white and colored ehildren who shall not be
taurht in the seme school but said Board shall

make IMPARTIAL, PROVISIONS Tor bothe

t




{¢) Tht said Bonrd is empowared to employ teachers for
every school in tl o county ond to contract with and
pay the same for their services.

(d) ™wat respondents heve sdopted a schedule of salariéu o
for teachers in the public achools of Brevard County
whichk discriminntes unjuctly apgainet the relator on
account of Lis race or color.

(e} That said Board of Mducation, not regarding its duty
in tle natter, pors relutor and other teachers of his
rnce leas selory than iy peys white teachers. having
the seme qualificutions nnd performing essentislly the
sane work, au?l tlat this difference in pay 1s based
solely on race or color.

The trial court observes th-i relator "seeks to compel the respondenta
(school Boord),To mdopt and establish salary schedules for teachers in Brevard
County, Tloricds, without distinetion or diserirmination® n;é then .;..."I do not

find any lew reguiring the Bonrd to estoblish sélury schedules.”

- It is true Shet $lere io no stutute in Florida requiring the Hoard to i
netablish ealary schedules for tesclh. rs and it is naf the oﬁject of this suit to
camnel the Board to establish such schednlese The petifion shows that the Board
has nlreudy established such schedules, (Tr. Txhibit VAJ). The important matter
insisted upon br this reletor is that guch salary schedule;'aé'aré @stebliahed

bry said board be without discriminntion against ﬁhé‘réletor on;acéount of his :

race or Tor anv other reason; that ssid anlary schedules ahould‘be impartial

and without prejudice arainst the welator and others Similaflf‘sitguﬁgd. The °

statutes of this state on this ¢urstion novhere make any such racial diserimina-

b ‘ !
tion in the payment of salorics of piblic school teachers end this Boerd is:with-

out authority to meke such discriminetion. Indeed, the Florida Constitution

'

provides that impertial provisions shall be made foftbothbwhiﬁé and colored

o

childrens The erployment of teach-rs in the public aéhqbisuof‘ﬁieyard County

'

-l




a vart of the preparation provided b inw in carryingyon the‘wprk'br‘the public?
school system. 4nd it is importont “hat such nruvisioﬁ or arraneement be S
dmpnrtiale This Board without queation, hires and paya white and colored achool
teachers who must be qualified in $heir ﬂxofesqlons, in the first instance, and |

it has no right or authority to puy one class of teacher having the same quali-j
ficutions snd performing essentially the same work,:o#lyJonbihélf'ds mﬁch‘a; 1%
rays the other elnss and this soleoy on account of the otﬁéf’5 race or color,

+

Suec! conduet on tre part of this Bonrd is in direct conflict with the conatitu-.
tionol nrovision which provides thit white nnd nagro crildren shall not be taught

in the gane school but impertial brovisions shall be nade for both.

o

UPARTLAL I ROVISIONS

"Inpartial” meons not psrtiel; not binned in favor: or one pnrty more than
another; unprejudiced; while "provisiong” T¥:ANS prpparation or arrangement for
comethinge to be done or to be carried onte If the employment of teachers is one

of the Impurtial Provisions conterplated by the court, and we think‘it must be, ’

tien the 3chool Board of Bravard County 1s without authority to enforce the

selery schedule complained of in tidie casge,

I.

TILE SUFORCEMEMT 07 TH. PICOISEN™ THACHERS! GaLANY SCHEDULEé WHICH PROVIDE
FOR DIVFRLNTIALS BASED ON RACE OR COLOR OF TSACH.RS IS IN VIOLLTION OF THE
COMSTITUTION AND LAWS OF THii STATE OF FLORIDA .

The Constitution and laws of the State of TFlorida establish certain general
rules for the maintenance of the free public school sysﬁem of the Statey The '
control of the local public school system including the eatablieﬁment of eelary;
schedules and the payment of saluries to teachers is vested in regpondents, é
Hoviever, this control is limited by *he provision of the Constitution ﬁhat, in

the establishment of separate schools for white and colored children,impartial




provision shnll be made for both.

(A) Unider the laws of the Stute of Tlorida the respondents
arc undor a bositive duty to fix the salaries of teachers
an? principels in Brevard Countye

Seetion H61, sub section sixth: "To employ
teachers for overy school in the county, snd
to contract with und pay the same for their
8€TVIiCeSeanes”

Florida Compilad General Taws (1927)

M letest acts of the Legislature of Tlorida plece a duty upon local

HYoards to ~atablish salury scheduless

A school nosrd hus tbe power and dnty to ©ix salaries of teachers and
princinnls.

Grohom ve Joyee, 151 Mid. 209 (1926)
56 Corpus Juris, Schools ond School Districts,
Dec. 018, p. u87e

(B) Under the Constitution nnd laws of the State of
Tlorida the respondents are under a positive duty
to establish sslary schedules for teachers without
discrimination as to color.

The Constitution of the State of Florida provides:

"The legislature shall provide for e pnifofm
gystem of public free schools and shall pro<
vide for the li»eral naintenance of the same."
(Und=rscoring ours)

Article XII, Seca 1 ) "..‘

"ifhite and colored children shall not be taught‘in
the sure school, but impertisl provision shall
be made for both." (Underscoring ours)

Artiele XII, src. 12.

The laws of the State of Florida provide:

Sec. 493: "Uniform system of public instruction,
School Age-=-There shall be cstablished and main-
toined o uniform system of public instruction
free to all the youtd residing in the State be=
tween the ages of six ard twenty-one years as
far as the funds will edmit, as hereinafter
provided. (Underscoring ours) ‘ . !

v |

Tlorida Compiled Generel Laws (1927) o

Petitioner and other teachers and principals of his rece hold the same

tyne of teachin:; certificates as those issued to white téachqrs.‘ They have
I ) . .

b




the same type of experience and perform essentially the same ﬂutiou. ‘Undor
these circumstances a salary schedule which provides lo-s aalary ror potitibner 1
and others of his race is not "uniform® end the payment to them cr shl‘rio- loal

than white teachers violates the provisions of the constitution requiring that
*impartiel provision" be made for white and colorod aehoois-:‘ \”" R
Under the present salary schedule in Bravurd County (aee petitioner'
exhibit "A"), petitioner and all other Negro teachers in Brovard County are paid
pursuant to that section of Bsalary schedule designated: :

"Negro %teachers' Basic Salary $20; each unit value $8, ‘ ) ;
Minimum $50," S L

While sll white teachers ere paid pursuant to the acheduié "
designated:

"White teachers' Basic Salary $50; each unit value #3,
Minimum $100,

Petitioner alleges that the sole basis of this dirferentiul 1n salary
is the race or color of the teachers (see Petition, paragraph 6). :

The word "uniform®™ as used in the Conatitution and Laws ot the State ‘ f
of Florids is further emphaasized by the use of the word ™impartiasl™mentioned in
Article 12, Section 12, The entire achool system of the State of Florida is
based upon these sactions of the Constitution and Laws of the Staté of Florida
mentioned above, B

The disecretionary powers of the local Boards of Instructisn are neces- ;
asrily limited by the above-mentioned sectiona and alsoc by fhe fact that their dé-
cisions, rules and regulations must not be arbitrary or unlawful,

—_— >~ , A
:: In the case of State ex rel Pittman v. Barker, 113 Fls, 865, 158 Sos

688, 94 A.L.R. 146881 (1934), the petitioners on three separate dates weres nomi= .

nated by trustees of Special Tax School Distriet No. 6 of Orangs County as
teachers, They were on each ococasion rejected on the grounds that they were 5
married women with other means of support. The Supreme Cowr$ of Florida in :
granting relief to the petitioners in this case held: !
' |
"Trustees are responsible for the supervision of: !
the schools within their district, they are vested !
with other important duties pertaining to them as - 1
"
}
|
1
|
!

pointed out by the statutes herein listed and are
prohibited from nominating & teacher who does no$

e ‘ .




poasesa the statutory and other gqualifications . i
, laid on here. In view of this state of the law .
f ' we sre impelled to the conclusion that the nom- :

ination of the trustees met mesn something more

than an empty gesture to be cast aside at the i

caprice of the Board of Public Instructions

The Legislature hes seen fi% to pafeguard the
school system and the appointment of teachers
with rigid impositionsa. Exceptionsl require=
ments are imposed on dandidetes to teach before
they are eligible to pursue their professions !
In asddition to moral, educetionel, and other

qualifications, they must demonstrate ability

to teach, discipline and gulde the youth if -they

would continue in their positions. The poliey

of the law is to remove the school system and

the employment of teachers from political con=

siderations and place the teacher and the school

aquarely on the merit systems Appointment of

teachers is in no sense a reward for political :
favors as is sometimes the case of appointments - i
to civil service.

From this it follows that the Board of Publioe
Instruction may reject the nominee of the
Prustees of a Special Tax School Distriet but
such rejection must be properly predicated,
otherwise the nominee of the trustees should be
approveds But failing in this, mandamus my be
resorted to to enforce compliance,”

[ Followed in State ex rel Pittman ve Barker, 118 Fla. 380; 160 So, 362

(1938

V Ses mlso Bronson V. Board of Publie Instruction, 108 Fla;‘l. 145 Soe
833 (1933).

State ex rel Robinson v. Keefe, 111 Fle, 701, 149 S0, 638 (1933)s

One of the nearest cases in point on the limitations upon the powers - ' .

of & local School Board is the case of Hutton ot al v Gill—-Ind;-A, 8 N.E. (le

818 (1937). 'This case is the case of & married fomale tehcher 87 Michigen City,
Indiana, who brought an‘action against the local School Board on the gfounds that
she had been diseriminated against because of the faot that she was married.
; On May 1, 1933, the achool trustees adopted a salary schedule, Section 4 of
i the schedule provided: ‘ :
\{\ "Saplaries of married women teschers shail be the
minimum salaries provided under this schedule and

applicable to such teachers, no increase for years
\ of service to be paid such teachers.”

able snd unlawful stated: "" v
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\ The Supreme Court of Indiana in holding this differentiesl to be unreas&n-
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*If the classificetion is arbitrary or capricious, 3

and upon & basis having no relation to the kind ‘
! or character of the work to be done, it would be
PLY void and unlewful, end in conflict with the atats

ot utes In the schedule adopted by appellants they

L made marrisge of a female teacher the basis of
classification of compensations The campensation _
of appellea was fixed by the Board, partly at . :
least upon the fact that she was married, This, )
in our judgment, was unlawful and arbitrary and
formed no rational basis for a classificatioms '
It had no reamsonable relation to the work assigned -
to her, as the fact that appellant was @ married
woman did not affect her ability to impart know=
ledge or perform her duties in the achodol roome
It is conceded that her marriage status had no
such effect, and if not, there could be no just - ' .
or reasonable basis for the School Board classi~ . '
fying her as far as compensation is concerned, in !

a different and lower class than an unmarried fe=.

mole teacher heving like qualificetions and. doing L i

like work." ‘

The petition in the instant case alleges that the aifferentials in the d

sald salary schedule in providing salaries for Negro teacheru‘ieas than those

!

paid to white teachers with identicel qualifications, experienoe, And performing

essentially the same duties, are based solely on the ground of race or oolor of

Lo

petitioner ond ere unlawful end arbitrary and in violmt;on_ot the conntitution

'

and Laws of the State of Florida. e !

A similar case is the case of Whitley, County Bomrd of Education va

Rose, 267 Ky. 263, 102 S,W. (24) 28, 1937), In thia caua the County Bulrd‘of

Education appointed s School Superintendent for four yeara at tavoo. The Supcrd

intendent resigned after 8% months and a new man was appointod to £i11 the unoxd

pired term at $16800, The new man sued for the aitgerence betwoon $1800 and ;
$2700,00, The defense was raised that the new man had contracted for and agrood
to accept $1800, The Court of Appeals of Kentucky in grenting relief to the i
plaintiff held:

"But the point ia made that Rose's acceptance of the
decreased salary estops him from claiming the salary
fixed during the term, The question has been con=

sidered recently in the cases of City of Louisville
Vo Egomas, 857 Ky. 540, 78 S.We QSD 767!; Citi of
Olive Hill v, Oraig, £67 Ky, 38, 101 S.W. (84, 198) ¢

and the defense of estoppel held unevédiling as said
in the last mentioned case, 'Were the rule other~
wise, 1t would be comparatively en easy matter for
the governing suthorities to take advantage of an
officer dependent on his salary for a livelihood,

and virtually compel him to forego his conatitutionll
righti"”




QUESTION TWO
DOES THE ENFORCEMENT OF THT PRESENT SALARY SCHEDULE AND THE PAYMENT TO

PETTTIONER AND OTHERS OF HIS RACE OF SALARIES LESS THAN THOSE PAID TO WHITE f
TEACHFRS WITH IDENTICAL QUALIFICATIONS AND EXPERIENUE AND PERFORMING ESSENTIALLY
THM SAME DUTIES, SCLELY ON THE GROUND OF RACE OR COLOR, DENY ‘0 FETITIONER AND
OTHFRS OF HIS RACE THE EQUAL FROTECTION OF THE LAWS GUARANTERD BY THE FOURTEENTH
AMENDMENT TO THE GONSTITUTION OF THE UNITED STATES? | '

(A) The Fourteenth Amendment to the United States Conetitution

guarantees the equal protection of the laws to all United States

sitizens,

Section 1 of the Fourteenth Amendment to the Constitution
provides:

"All persons born or naturalized in the United States
and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they re- :
side; No 8tate shall mske or enforce any law which . !
shall abridge the privileges or immunities of citizens :
of the United Stetes; nor shall any State deprive any ) f
person of life, liberty, or property without due process ‘
of law; or deny to any person within its jurisdiction of
the law,®

The purpose of the ensotment of the Fourteenth Amendment has been

clearly set out by Mr. Justioce Strong of the Supreme Oourt of the United Statel}
in the case of Strauder v, West Virginia, 100 U.S, 303, 25 L.Ed. 664 (1879).

"If this is the spirit and meaning of the Amendment,
whether it means more or not, it is to be construed
liberaslly, to carry out the purposes of its framers.
It ordeins that no State shall make or enforce any
laws which shell abridge the privileges or immuni-
ties of citizens of the United States (Evidently re-
ferring to the newly made citizens, who being citizens
of the United States are declared to be also citizens
of the Stete in which they reside), It ordains that
no State shall deprive eny person of life, liberty or
property, without due process of law, or deny %o any
person within ite jurisdfction the equal protection
of the lawse What is this but declaring that the law
in the States shall be the same for the blasck as for the :
white; that all persons, whether colored or white, shall
atand equal before the laws of the States, and in regard
to the colored race, for whose protection the Amendment
was primarily designed, thet no diserimination shall be
mede against them by law because of their solor? The

~10=~




(B)

words of the Amendment, it is true, =re prohibitory, ‘ !
but they contain a necessary implication of a positive

immnity, or right, most valuable to the colored rece=~e

the right to exemption from unfriendly legislation

against them distinctively as colored; exemption tran‘ } ;
legal disoriminations, implying inferiority .in eivil . = i
society, lessening the security of their snjoymen$ which
are ateps towards reducing them to the OOndition of a
subject race,”

The prohibitions of the Fourteenth Amandmégy apply to the members

of the Bomrd of Public Instruction of Brevard County and the oounﬁy“auperinten—

dentse

The Fourteenth Amendment applies to the acts»of all State Officers ine :

cluding the acts by the legialative, executive, and jﬁdicialfquthoritiesn

()

ate the rights 1t protecta.

*We have said the prohibitions of the Fourttenth
Amendment are sddressed to the Statesy, They are,
'No state shall make or enforce a law which shall
abridge the privileges of immnities of citizens . '
of the United States, .s...Nor deny to any person
within its jurisdiction the equal protectioh of the
lwas.' They have reference to motions of the polis’ gy
tical body denominated m state, by whatever imstru=-
ments or in whatever modes that action may be takens
A state acts by its legislative, its executive or
its judicial authorities, It can mct in no other' ways
The constitutionsel provision, therefore, mus$ mean =~ ‘
thct no agsney of the state or of the officers or
sgents by whom its powers are asserted, shall deny
to any pesrson within its jurisdioction theé equal pro-
tection of the lawse Whoever, by virtue 'of publie
position under a state government, deprives another '
of property, life or liberty without due process of
law, or denies or tekes away the equal protestion of
the laws, violates the constitutional inhibition; and
as he ects in the name and for the state, and im:
clothed with the state's powsr his act is that of
the states This must be so, or the constitutional .
prohibition hes no meening then the state has clothed
one of its agents with power to amul or to'evade it."

¥x perte Virginia 100 UsS. 303, 26 L, 4. 864 (1879), - S

i

The Fourteenth Amendment is in general terﬁétand does ho$. enumers

"The Fourteenth Amendment makes no attempt to enumerate
the rights it is designed to protect. It speaks in
general terms, and those are as comprehensive as possible,
Its lenguage is prohibitory; but every prohibition implies
the existence of rights and immnities; prominent. emong
which is en immunity from inequality of legal protectiom
elther for 1life, liberty or propertys Any state sction
that deniés this immunity to a colored man is in conrliet
with the Conatitution." ;

i

. !
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gtrauder v. Weat Virginin, Supra.

One of the leading cases on this question of discrimination by a subdis

vision of & state is the case of Yick Wo. v. Hopkins, 118 U.s. 366, 39 L. Ed.,

i

220 (1886). The City of San Francisco in 1880 passod an ordinance making it une

lawful for eny person or persons to maintain a laundry witliin the City of i

Sap Francisco without having first obtained the consent or the Bonrd of Advisorn
unless the building was constructed either of brick‘or stone, Of tha 380 launu;
dries in the City, 250 wers owned by Chinese--of the 320 leundries about 310 |
were constructed of woode All Chinese applicants for license from the Board of
Advisors were refused and all others were accepted except one. One Chinese was:
arrested for violation of the ordinence and applied for a writ of habeas corpuss
The Supreme Court of the United 8tntes in declaring the imprisomment of the pe=
titiorer invalid stated:

".....Though the law itself be fair on its face
and impartial in sppearance yet, if it is applied
and administered by public authority with an evil
eye and wnequal hend so as practically to make un=: i
just and 1llegel discrimination between persons in ) i
gimilar circumstances, mterial to and rights, the
denial of equal justice is still within tho proh1~
bition of the Constitution.”

" .....The fact of this discriminetion is admitted.
No reason for it is shown, and the conelusion can=
not be resisted, that no reason for it exists ex-
capt hostility to the race aml nstionality to which
the petitioner belongs, and which in the eye of the
law is not justified, The discrimination is there~
fore illegal and the public administration which
enforses it is a denial of the equal protestion of
the laws and 8 violation of the Fourteenth Amende
ment of the Conatitution. The imprisonment of the
petitioner is, thevefore illegal and he mst be die~
charged."

(D) The protection of the Fourteenth Amendment hes: been applied in

numeroug types of cases,

A statute providing a different mode of texation for pefhona and raile

rond corporations has been held to deny the equel protection of the lawss

12«




"The fourteenth smendment to the Constitution, in

declaring thet no state shall deny to any person

within its jurisdiction the equal protection of

the laws, imposes a limitation upon the exercise

of all powers of the state which cannot tousch the

individual or his property, including among them

thet of taxatione Whatever the state may do, it

cannot deprive any one within its jurisdiction of

the equal protection of the lews is meant egual ..

gecurity under them to every one on similar terms, .

--in his life, his liberty, his property, and in

the pursuit of heppiness. It not only implies the

right of each to resort, on the same terms with

others, to the Courts of the country for the séour-

1ty of his person asnd property, the prevsntion and
redress of wrongs and the enforceement: of contracts,
but also his exemption from any greater burden or
charges than such as are equally imposed upon all
others under like circumstances, :

"Unequal exactions in every form, or under any pre=
tense, are absolutely forbidden; and of courae un=
equal teyation, for it ias in thet form that oppres~’
sive burdens ere usually laid. It is not possible

to conceive of agual protection under any system of
laws where arbitrary and unequel tamation is permis-.
sible; where different persons may be taxed on their:
property of the same kinds similarly situated, at
different rates; where, for instance, one miy be
taxed at 1 peroent on the value of his proporty,‘
another at & or 5 percent; or where ones may bs thus
taxed according to his color, because he is- whita,‘ - !
or bleck, or brown, or yellow, or according to any o
other rule than that of a fixed rate trbportionato - S

to the value of his property.” : o S ;

Railroad Tax Cames 13 Fed, 782, 733 (1892)¢

o I ‘l i "v .‘ . i “
A franchise tax against foreign corporations but not pleced ageinst
domestic corporations is invelid.

#The inhibitions of the emendment that no State
shall deprive any person within its jurisdiction
of the equal protection of the laws was deaigned
to prevent any person or class of persons from ’
heing singled out as a specisl subject for' dige
eriminating and hoastile legislation.” PR

Southern Railway Co. V. Greene, £16 U.S. 400, 412 (1910)

A statute of Texas which provided that raiquad.éérporﬁtlons which

did not pay cleims within a certain time would be.aééoaéed antdt- .
torney‘'a fee was declared to be a viblationJ&f the equai:prdteotion i
claure of the Fourteenth Amendment. f ;

“lBem




®But it is said that it 1s not within the scope of
the fourteenth amendment to withhold from states
the power of classification, and that if the law . ' ;
deals alike with all of a certain class it is not
obnoxious to the charge of denial of equal protec-
tions While, as a general proposition, this’]
doubtedly true.s...yet it is equelly true that suoh
a clessification cannot be made arbitrarily. ‘The
state may not say that ell white men shall be sub-
jected to the payment of the attorney's fees of :
the attorney's fees of parties succesafully suing !
them, and all black men not.e It may not say that
all men beyond a certain age shall be alome thus
subjected, or all men possessed of a certain wealthe
These are distinctions which do not furnish eny
proper baris for the attempted classification: That i
mist rest upon some difference which bears a reason«
able and just relation to the act in respect to which
the classification is proposed,..cee.s™

Gulf O, and S.F.R. R Co, v. Ellim, 165 U.S. 150, 41 L, Rd.

666 (1896).

A Pennsylvenia stetue which texed each employer three cents per day

for each foreign born unnaturalized employee was declared to be in violation of
the Fourteeuth Amendment, ‘

"The tax 18 en arbitrary deduction from the daily wages
of a particular class of persons: Now the equal protec=
tion of the laws declared by the Fourteenth Amendment to !
the Constitution secures to each rerson within the juris- '
diction of a state exemption from any burden or charged
other than such ss are equally laid upon all others under
like circumstances."

Juenita Limestone Co. ve Feglev, 187 Pa. 193, 48 L.R.4,

442 (1£98),

A Philippine statute which prohibited merchants from keeping account

bocks except in English or Spanish lenguage, or in a local diﬁlect was held to :
deny the equal protection of the laws to Chinese keeping their books in Chineses

"0f course, the Philippine government may make every
reasonable requirement of its texpayers to keep
proper records of their business transsctions in
English or Spenish or Filipino dialect by which an
adequate measure of what is due from them in meeting
the cost of government can be had. How detailed these
records should be, we neednot now discuss, for it is
not before us. But we are clearly of the opinion that
it is not within the police power of the Philippine leg-
isleture, because it would be oppressive and arbitrary
to prohibit all Chinese merchants for maintaining a set i
of booka in the Chinese language, and in the Chinese
characters and thus prevent them from . keeping edvised
of the status of their business and direscting its con=
ducteesseWithout them such merchants would be a prey to
all kinds of freud and without possibility ot adopting
any safe policy.”




Yo Cong Eng. v, Trinidad, 271 U.S. 508, 528
%6 5. Ot. 620, 71 L. Ed. 1063 (1085) ==

The inhibitions of the Fourteenth Amendmént prevent a denial of the

equal protection of the laws to Negroes.

The Suprems Court of the United States in the case of Ex pértu Virginia

100 U.S. 339 (879) declared:

"One great purpose of the Amendment was to reise the
colored race from that condition of inferiority end
servitude in which most of them had previously stood |
into perfect equality of civil rights with ell other
persons within the jurisdiction of all the Statess
They were intended to take away all possibility of
oppression by law because of race or color-.qp.' o

1. The protection of the Fourteenth Amendment has been held to‘prevent

the unlawful exclusion of Negroes from grand and xztif juriou.f.g

Where a diserimimtion hes been made ageinst pegEQQs bégéuse of-?ecc
or color in a state statute or in any sotion of ofricié}k fherouﬂﬁgr,‘in selec~
ting, surmoning or empaneling jurors, any person of the race so-dinofiminatea
against who 1s to be tried on a criminal charge by suchwjuiora_ﬁay by proper
proceedings duly taken for that purpose have the atatuf§,brufhe action taken ;
thereunder annuled by the Court as being a denial by‘the.ateta'to the person so
beirs tried of the equal protection of the laws in viola tion dr the Fourteenth 1
Amendment to the Constitution of the United States. 'fﬁis.rhleiis tﬁe law of the;
1and as determined by the Supreme Court of the United Statess See:

Montgomery v. State, 53 Fla. 97, 45 S0, 879 (1908)

Sce also:

gtrauder v, West Virginia, supra

Ex Parte Virginia, supra '
Neal v. Delaware, 103 U.3, 389, 26 L, Ed. 467 (1680)
Norris V. Alabama, 294 U.o. 587, 55 8. Cte 579, 79 Lo Ed.
1074 (1935) .
Hollins v. Oklahoma, 293 U,S. 394, 556 S, Ct. 784, 79 L. Ed,
1500 11955!

" aAn actual discrimination against a Negro, on account of
his race, by officers intrusted with the duty of carrying
out the law, is as potential in oreating a denial of
equality of rights as a discrimination by laws™ |

Tarrence v. Fla, 188 U,3. 520, 83 S, Ct. 402, 47 L, Bd.

578 (1902)
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2., A Statute banning Negroes from participating in primary elestions
‘ |
held in the state for the nomination of candidates for senator and representa-
tives in Congress, and state and other offices, violates the fourtoonth Amend~
ment.
A statute of Texas provided:
"Every political party in the state through its
executive committee shall have the power to pre-~
seribe the qualifications of its own members and
shall in its own way determine who shall be quali~
fied to vote or otherwise participate in such '
political partyeeeecs®
Acting under this statute, and not under any authorization from the con=~ |
vention of their party, the executive committed of the Demooreatic Party in Texas |
adopted a resclution that only white Democrats should participate in the primary
elections, thereby excluding Negroes. It was held that the power of the party
as a voluntary organization but came from the statute. The committee's action

was therefore state action within the meaning of the Fourteenth Amendment, The

resulting diserimimation was held to violate that amendment. See:

Chaires v. Clty of Atlanta, 164 Ga. 755, 130 S.W, 559 (1987) i

A denial to Negroes of Pullman accomodations in a trial pursuant to =
state statute has been held to be a violation of the Fourteenth Amendment,
A atatute of Oklahoma provided for meparate but equel accomodations on

trains and further provided that nothing contained in iho act should be constru-.

i

ed to prevent railway companies from hauling sleeping carn; dining and chair
cers attached to their trains to be used exclusively by either white or negro

passengers, separately but not jointly. Five negroes brought eﬁit in equity to .

restrain the companies from making eny distinction in lgrvioe on aecbunt of raco;
The railroad combany demurred and contended they were not obliéod to furnish

separate but equal accomodetions where there were only a.féi negroes who desired
pullmen service., The Suprems Court held: o S | ‘

"This argument with respect to volume of traffie . .
seems to us to be without merit. It makeés the
Constitutional right depend upon the number of
persons who may be discriminated against, whereas
the easence of the Oonstitutionsl right is a per~ )
sonal one. Whether or not particular facilities . '
shall be provided may doubtless be conditioned .




upon there being a reasonable demand therefor, but;.
if facilities are provided, substantially equality

of treatment of persons trevelling under like condi-
tions cannot be refused, It is the individual who

{s entitled to the equal protestion of the:lawsj and
if he is denied by a common carrier, acting in the
matter under the suthority of a stete law, & facility
or convenience in the course of his jouiney which
under substentislly the same cirdumstances is fur-
nished to another treveler, he may properly complain
that his Constitutionel privilege has been invaded.” '

McCabe v. Steilson, Topeka end Santa Fe gx;vco. 2385
U.S. 161, 160, 35 S. Ct. 69, 59 L, Ed, 169 1914)

The Fourteenth Amendment guarantees to Negroes the equal ﬁroteotion of

the laws in the sdministration of public schools.

A
v . ' '

" "White and colored pupils must be treated the same in
{  expenditure of public funds, and, in acoordance with .~ ‘
\ the principle that any system of taxation for school’ ‘
} purposes which diseriminates with respect to race or’

. 4 color as to the application of the fund thereby raised
(-‘{*j [ 1s unconstitutionsl and void. Where saparate schools ‘
o i, are provided for white and colored pupils the apportion~
ment and distribution of school taxes a reveénue for the
seperate support and maintenance of such schools should
' be made without disorimination or prejudice to either o

races.sis” o

o o | '
86 G.J. Schools and School Districts, Sec, 688 ps“?ﬁov‘ '

There are two cases from the Supreme Court of the United States concern=~
ing the equal protection of the laws in the administration of publie schools.

In the case of Cumming v. County Boerd of Educatigg.A175hU.3$ 528, 44 L, Ed. 262

(1889) 1+ nppesred that the Board of Education of Richmond County, Gecrgla, had
i

Jevied s tax for the establishment of a white high school but pdd ndt'ﬁruvidod i
for the establishment of a negro high school. Certain taipayafn applled‘for ahf
injunction to prevent the establishment of the white school, The Supreme Goﬁrti

held that the granting of the injunection to stop the white high school would not

benefit the colored children, but also held that: ‘ ; f
"If, in some appropriate procesding instituted v i

directly for that purpose, the plaintiffs had

gought to compel the board of eduycation; out :

of funds in ite hands or under its control, to

establish and maintain a high school for colored .

children, and it appesred that the board’s re~ '

fusal to meintain such a achool was in fact an

abuse of its disoretion and in hostility to the

colored population because of their raoce, different

questions might have arisen in the State Court.":

]
i
|
t
1
|
|
175 U.S. 528, 546 : P i
l
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In the case of Cong Lum v, Rice, 275 U.S. 78, L. Ed. 17é,(1927), a
Chinese father filed a petition for e writ of menderus in the Oiféuit Court of
Mississippi to obtain the admission of his davghter into tho white school of hor
districts The Supreme Court of the United States held the patition should not
have been gronted because the Chinese girl could he compelled to attend.the

colored school of her districte.

colored schools in the district. Mr. Chief Justice Tuft atated:

“If it were otherwimse, the petition should have cone=
tnined en allegation showing it. Had the petition
alleged specifically that there was no colorsd
school in Martha Lum's neighborhood to which she
could conveniently go, a different question would
have been presented, and this, without regard to the
Sta te Supreme Court's construction of the State Con-
stitution as limiting the white schools provided for
the education of children of the white or caucasion
race. But we do not find the petition to present
such a situation.”

27 u,S8, 78, 84

The petition did not allege that there were no

|
‘
.

In the case of Williams v. Boerd of Education, 45 W. Va. 189 (EGOQ),‘the;

Board of Education of Fairfsx County, Weest Virginia ruled that the white lchoolug
1

should be open eight months and the colored schools for five months. A colored

teacher refused to alose her school at the end of five months but taught the fuli

eight months,

She filed suit for the three ronths salarys The Supreme Court of

Appeals of West Virginia upheld the right of this teacher to her full palary for'

eight months.

1

It has been uniformly held by courts throughout the United States that é

educational opportunities offered by the public achool sy stem mst be equal, See:

F R

State v. Duffy, 7 Nev, 342, 8 Am, R. 713 (1872)
U.S. v. Buntin, 10 Ted. 730 (C.C. Ohio) (1682
Corey v. Carter, 48 Ind, 327 (16874)

Williems v. Bradford, 158 N.C. 56, S.E, 154 (1911)
Clerk v, Board, 84 lowa 266 (1868)

S. Ruling Cese Law, 596 Sec. 20

11 C.J. Civil Rights, Sec. 10 p., 805 '
Cooley on Torts iPenn. Td) secs 236 ' '

The Court of Appeals of Maryland in the case of Pearson V.

478, 182A 599, 103 A.L.R, 706 (1936) held that:

i

Murray, 169 Md.




"As a result of the adoption of the Fourteenth
Amendment to the United States Constitution, a
stete is required to extend to its citizens of
the two races substantislly equal treatment in
the facilities it provides from public fundsese® = '

Where separnte schools are maintained Negroes asre entitled to have a
fair share of the funds raised by taxation applied to the‘maintéhunce of‘tho

negro schools. In the case of Olaybrook v, City of Owensboro, 18 ¥ed. 297 (D.C,

Ky.) (1883), the General Assembly of Kentueky vassed an‘pof‘euthorizing a mmni=

cipel corporation to levy texes for school purposéi and fonqistribute taxes troq
white people to the white schools and taxes from the colored people to the colo-
red schools. Residents of the City of Owensboro filed a paiitidnwfor‘an injunc~

tion in the Federal Oourt restraining the distribution of the teaxes, The Federai
‘ i
Court in granting the injunction held that: !

"The equal protection of the lawe guarantsed by - ' .
this Amendment means and can only mean that the - N
lawe of the atates must be equal in their bene~ °
tit as well as equal in their burdens, and that
leas would not be 'equal protection of the lawsi' -~ . ‘
This do®s not mean absolute equelity in distri- o .
buting the benefits of taxation. This is imprac-' -
ticable; but it does mean the distribution of the .
benefits upon some fair and equal claasificetion ' = L |
or basis."

16 Ted. 297, 302 See also: O |

PR "
Davenport v, Gloverport, 73 Fed. 689, (D.G. Ky.) (1896)

Pruitt v. Commissioner Gaston Oounty, 94 N.C. 708, 55 Am.

R. 638 (1696) .

\ i

MANDAMUS IS THE PROPER REMEDY IN THIS ASE

Where a local board of education or board of publié 1n§t1fubions pays
one group of teachers less salsry than another group bf‘téachefu with eqﬁal‘
qualifications and experience and parforming essentially the same dutiés, ﬁan-:
demus will lie to compel the bomrd to establish a salary schedule without die~
erimination, ‘ |

A, Mandamus is the proper remedy to eow | o ;

education to meintain its schools on & constitutionel
basia.

=19~




".eeeelf the board or its successors shall refuse to’
establish and maintain the school upon a constitue
tional basis and in accordance with the constitutione
al provisions, the courts have power, by the writ of
mandamus, to compel them to do 80," P

Lowery v. Board of Trustees, 53 B.E, 287 (N.G;-¥1§03)

See also:

Pearson v. Murray, 169 Md. 478, 162 A, 590, 103 A.L.R.

708 (1938) . '§

MANDAMUS WILL LIE TO COMPEL A BOARD TO ESTABLISH SALARY SCHEDULES

".eeseShe was a teacher in the service of the city
and 1t was the duty of the eontrollers to fix her
salary with reference to the samlaries of all other" :
teachers, so that the appropristion to teachers' . !
salaries would be adequate to pay every teacher as . [
well as herself, Until this was done, 'she had no !
right of action sgainst the eity, But if the Con- i

trollers neglected to perform their duty she might !
perhaps hold them liable in demages-~-she might cer— :
tainly have the wandamus of the courts to stir them

into obedience to duty.”

_ ’ ;
Johnson v. City of Philsdelphia, 47 Pa, 388 (1864) - S

|

The respondents are officers and agents of the State of Florida, entrusted

with the conduot of the public schools of Brevard County; including the Cocos |

g '

Golored Junior High School. They are required to so do withoub violating the l

statute and constitutional laws of the State or United States by disctiminating E

apgainst petitioner in the matter of payment of salary on acéount of his race or i

color, As has been pointed out, the teadher is required.to stand a certain teat?

to demonstrate his qualifieations to teach achool in the State of Florida boror'3

he is sppointed. His position, is not one to be filled at the diseretion or |
caprice of some appointing power as a means of recompense or favoritisme -

We respectfully submit that the petition filed herein does not make out a

case justifying the issusnce of an Alternative Writ of Mandamus as therein preyed,

and the judgment entered in this cause should be reversed and the éau-o remanded |

with directions from this Honorable Court.

Regpectfully submitted,

McGill & MeGill, Thurgood Marshall .
William H. Herwick & Williem 8. Robinson

By

“Attorneys for Petitioner:
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PETITION FOR WRIT OF MANDAMUS

was filed before the Judge of the Circuit Comrt the 24tk
day of Msy 1938 and filed in the office of the Clerk of
the Circuit Court om Jume 13, 1938 in the words and figures:

following:




IN THE CIRCUIT CCURT IN AND FOR BREVARD COUNIY, FLORIDA.

PETITION FOR WRIT OF MANDAMUS

The petition of the State of Florida, upon the relation
of John Gilbert, a teacher in the Public Schools of Brevard
County, Florida, complains of L. Re. Highfill, J, D. Pepper and
W. J. Creel, as members of the Board of Publie Instrusction of
Brevard County, and Damon Hutzler, Secretary of said Board and
County Superintendent of Public Inatruction of seid County, the
respondents, and the reletor avers:

1.

Thut he is & resident of Brevard County, Florida, and
over twenty-one years of age, a citizens of the United Statea
and of the State of Florida, and a member of the Negro races
that he is a teacher in Brevard County, Florida, acting a{
principal of a ten teacher school {including relator) kngi{'n as
the Cocoe Junior High School, a colored publie school 7‘/1ntained
and operated by the Board of Publie Instruction of Bx;évard County,
Florida. Relator is a graduate of the Florida Memorial College
for Negroes at Live Oak, Florida; has one Year's college work to
his credit at the Florida A & M College for Negroes at Talla=-
hassee, Florida, and holds a second grade teachers®' certificate,
{ssued to him by the State Department of Education of the State
of Florida, and is in his eleventh year in teaching experience in
the State of Florida. ‘

II.
Your petitioner further represents that L. R. Hightill,
7, D, Pepper and W, J. Creel are membera of the Board of Publie

Ingtruetion of Brevard County, Florida, and Demon Hutzler is




Secretary of said Board and County Supsrintehdoni of Publie Im-
strustion of Brevard County, Fiorida. All of the above named
parties held and now hold their respective offices at all times
herein mentioned amd are sued herein in their official’ 0.’301"‘
ties of the County Board of Public Instruction im end tor Bre
vard County, Florida.

IIX.

The sbove named members of the County SOhool“Boar;l of

Public Instruction of Brevard County, Florida, end the County
Superintendent, who is Secretary of said Board, iei'e elected
pursusnt to the Laws of the state of Florida, having super+ ..
vision over the Brevard County Public Schools end 'thé teachers
of said schools, including the Cocoa Colored Junior High %hwl
and the teachers thereim. The Board of Publie Inst;‘udtibn of
Brevard County, Florida, was created and exists pursuant to
the laws of the State of Florida as en adminisﬁa'tivo depart-
ment of the state and the members of seid board were eloc"téd
by the citizens of Brevard County, Florida.

Iv.

The Board of Public Imstruction of Brevar& County,
Plorida, is directed, authorized, empowered and. required by
law, to maintain a uniform and effective system of frea public
schools for white and colored children who shall not be taught
in the ssme school but i{mpartial pmvialot}s shall be made for
both. The said Board of Public Instruction has established
two systems of public schools for white and colored children.
All white children are required to attend aschools taught by
vhite teachers and all negro children sre required to attend !

schools taught by negro teachers. The Florida Constitution pro=

vides that the county school fund shall be disburasd by the




County School Board of Public Imstruction of Brevard County,
Florida, solely for the maintenance and support of public free
schoo}ls, (Section 9, Article 12), The Board of Public Instiuc-
tion of Brevard County, Florida, is directed and enpowered to
employ teachers for every school in the county amd to contracs
with and pay the same for their services,

A\

At all times herein mentioned it was and is the duty of
the respondent Board of Public Instrustion of Brevard County,
Florida, to adopt scales of salaries for teachers in the pub=-
lic school of Brevard County and to fix the salaries of said
teachers; the said Board of Public Inestruction adopted end in=-
stituted and is now enforcing a sslary schedule for teachers
in said county, copy of which is filed herewith and marked
Petitioner's Exhibit "A" and mwayed to be read as a part hereof
as though smet out in full petitioner and uli other negro
teachers in Brevard County are paid pursuant to that seection of
said salary schedule designated:

"Negro teachers' Basic Salary $20,00; each unit
value $2.,00, minimum $50.00ccccsescocscossscss™

while all white teachers are paid pursuant to the schedule
designated:

"White teachers' Sagsic Salary $50,00; each unit
value *5.00, minimum *100.00..oo-ooo.ooaq..odo’

Vi.

The said salary schedule provides a higher geaif qf
salary for white teachers than for colored teachers with like
qualifications and experience and performing én&eﬁtially the
ssme duties, The said differentials are based aoloiy‘bﬁ‘thd

ground of race or color.




ViI.

The Cocoa Junior High School is a ten {10) teacher
school = inclwd ing relator - maintained by the respoqdentu
for the education of negroes., All teachers in said school
are negroes. Petitioner is acting as principsl of said
school, He holds a second grade certificate iasued by. the
Board of Education of the State of Florida and h‘a‘heoh‘con-‘
tinuously employed as an elementary end Junior High Schoel |
teacher in the public schools of the State of Florids since
1926, and thus, according to the method of evaluating taaeh-
ing experience, in the State and in Brevard Gount}; he Iu‘ii\-.%.
the eleventh year in experience, He has been a régulaf“tea&hor
in the Brevard County Public Schools simce 1926, - =

VIII.

Pursuant to the aforementioned salary schedule, pe- - e
t11oner now receives Four Hundred Fifty ($450.00) Dollars '
in nine (9) equal instalments, payeble monthly aa‘i teiehof; ' oo
being the smount set out in seaid mchedule for toneh;ru in the’
colored schools holding a second grade certifioate hna in the
eleventh year in experience., Petitioner receives, in additiom
to the smount allowed by said salary schedule Two Fundred
Eighty Eight ($288,00) Dollars per yesr, payable in nine>(9) ‘
momthly instalments for his work as principal in Qaid lehooia
The said schedule provides for Nine Hundred (*900.00)2D01ihri
per year paysble in nine (9) monthly instalments for white
teachers with second grade certificates in the eleventh year
in experience and performing essentially the same duties as @

teacher as the petitioner performs.

Se
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IX, .

The differentisls in the said salary sehédulo in the
payment of teachers' salaries and the payment to potitione;
and others of his race, of salaries less than those pdid tél
white teachers with identieal qualifications, experience and
wﬂwaauuﬂuhtMameMﬂu,naMudwhhon
the ground of the race or color of petitioner and the estab-
lishment and enforcement of the said salary schedule is un~
lawful and arbitrary and in violation of the Constitution and
Laws of the State of Florida, end denies to petitioner and
othera of his race the equal protection of the laws guaram-
teed by the Fourteenth Amendment to the Constitution of the

Uhited States,

X,

Petitioner, by petition filed with the Board of Puﬁlic
Instriction of Brevard County, on December 6, 1937, requested
the said Boerd of Public Instruction to adopt and enforce a
salary schedule providing for equal pay for himself and to all
teachers with the seme qualifications and experiense and withe
out any distinction being made as to race or coler or teacher

or school,

XI.

The said Board of Public Instruetion refused to con=
sider séid petition and thereby refused and continues to re-~
fuse to adopt a new salary schedule providing equal pay for
teachers, without discrimination or distinction as to race or
color or teacher or school; the said Board of Publie‘inltruo-
tion is still enforcing the diseriminatory schedule set out
and referred to above; petitioner hes esxhausted dliladpinid-
trative remedies. D |

XII. IR .

'

Unless this Honorable Court, by 1ts Writ of Mandamug
!
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shall secure, preserve and enforce the rights of petitioner
in the premi;es, he will suffer irreparabdle injury‘and“ will
be without redress or remedy.

WHEREFORE, your relator prays, that a writ of mandamus
issue to Damon Hutzler, Secretary of said Board and Super?lp-
tendent of Publiec Instruction of Brevard Couﬁy. Florida; |
L. R, Highrill, J. D. Pepper and W, J, Creel as members of
the Board of Public Instruction of Brevard Counfy. ‘Florida,
at their offices in Titusville, Florida, requiring the said
respondenta to adopt and establish sslary aoheduloﬁ foxr
teachers in Brevard County, Florida, without distinetion or
diserimination on account of color of teacher or as to eeﬁéol
taught and further, ordering and requiring such other and
further relief and protection to relator in the pfeniaoa' as .
Justice may require, B “
S. D. MeGill JOHN CILBER? . :
W. H. Harwich ‘ o Petitioner,
Attorneys for Petitioner. i oo

STATE OF FLORIDA
COUNTY OF BREVARD. ) o
I HEREBY CERTIFY that on the 7th day of May, 4.D. 1988,

before me the subscriber, a Notary Public for the State of :

Florida at Larse, personally appeared the above named fl’oHN

BILBERT amd mede oath in due form of law and further says that

he has read and understands the above and foregoing pefition

and that the allegations therein set forth are true,.
K. S. JOHRSON
Notary Publie State of Florida
at Large, My Commission
Axpires: 2/9/1948 j

(NOTARIAL SEAL AFFIXED)
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BREVARD COUNTY TEACHER SALARY SCHEDULE

White teachers: Basio Salary $50,00 Each unlt value $3.00aMinimum $100,00

Negwo teachers: Basic salary $20.00 Rach unit value QR.OOOMinimﬁI‘Q 80400

Neame of teacher

In case you hold a higher certificate than listed below, samd it t6 me st
once. If you have additional work in ocollege, please have your college
send me the creditss In case teachers do not have a Normal Diploma, or
4 year degree, 38 semester hours is equel to 1 year college work, pro-
vided you file in this office, such oredita from institution rated as
standard, by a nationsl or regional accrediting agencye Credit ean not
be accepted unless filed in this office, direet from College, To secure
credit for more than & years college work, you must have master degrea,

Edueation

4 years high school
1 year college

2 year college

3 year college

4 year college
Master Degree
Experience

1 year

2 years

3 years

4 years

5 years

6 years

All over 6 years

5

6

11

Urnte)

Name of Summer School Last Attended

Date Attended

submi tted by official of achool attended,

Mail contraet to

Certification

3rd grade
2nd grade

lst grade

a »~ &

Lire lst., grade

Primary

-

Life Primary

~3

Special

Life Special

Graduate Stete, 8 yrs.
Life Graduate State, 2 yrs, L
Graduate State, 4 yrs, 11
Life Graduate State, 4 yfu. 12
Total Units '

Salary $

Credits earned Credits must be

EXHIBIT "A"

8.
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Filed before me this 24th day of May 1938,
M. B. SMITH,
Tudge - ;
FILED JUN 13 1638 ‘ ‘ L
G. M. SIMMORS

Clerk Circuit Court
Brevard County,




On the 13th day of June 1838 Order of Court Denying
Plaintiffs Petition for Altermative Wri% of Mendamme
was filed for record which was duly recorded in
Circuit Court Minute Book 16 Page 65 in the words-

and figures following:

10,




P

CIRCUIT COURT MINUTES BOOK 16 PAGE 65

IN THE CIRCUIT COURT, NINTH JUDICIAL CIRCUIT -
OF FLORIDA, IN AND FOR THE COUNMIY OF BREVARD, L

IN CHANCERY,

JOHN GILBERT,
Plaintiff, o ‘ ‘f‘ »
vs.
L. R, HIGHFILL, et al,
SCHOOL BOARD,
Responden t.
ORDFR OF COURT.

This cause came on to be heard upon applidétion of pe~
titioner for Alternative Writ of Mandamus in which the peti-
tioner seeks to compell the respondent School Board "To adopt
and establish salary schedules for teachers in Brevard County,
Florida, without distinction or discerimination - =%, The sta=-
tute under which teachers are employed by the Board, dirests the
Board "To employ teachers for every school in the county and to
contract with and pay the same for their services = =®, The
constitution provides that the Board shall establish and main-
tain A uniform system of public instruction =*¢ I do not find
any law which requires the Board "To establidh salary schedules®. ;
The statute seems to contemplate individusl contracts with
teacher™s, and the conatitutional provision for uniformity pro-
vides for the accomplishment of a result and not the detai}s of
the means by which the same shall be accomplisheds It is,
therefore}

ORDERED, ADJUDGED and DECREED, Th&t said application far

Alternative Writ be, and the ssme is, hereby denied,

1l. . :




CIRCUIT COURT MINUTES BOOK 18 PAGL 66

IT IS FURTHER ORDERED; That said petition be and the
same is, hereby dismissed,.
DONE and ORDERED, in Chambers at Titusville, Brevard

County, Florida, this the 13th day of June, A.D, 183Bs

M. B. SMITH,
Circuit Judge,

NO, 15717 FILED JUN 13 1938
AT 3 38 0'CLOCK P.M. RECORDED IN THX PUBLIC
RECORDS OF BREVARD COUNIY, FLORIDA, IN THE
BOOK AND PAGE NOTED ABOVE,

G. M. SIMMONS
Clerk Circuit Court

BY J. PAUL CONWAY - :
Deputy Clerk (CT. CT. :SRAL)




o~

on the 25th of August 1938 Prascipe for Wt of Error

was filed by the Plaintiff in words and figures following:

13, :




IN THE CIRCUIT COURT, NINTH JUDICIAL
CIRCUIT OF FLORIDA, IN AND FOR THE
COUNTY OF BREVARD,
JOHN GILBERT,
Plaintiff,
Vs

PRAECIFE FOR WRIT OF ERROR

L. R. HIGHFILL, et al,
SCHOOL BOARD,

Resgpondent.

The Clerk of the above named Court will please issue a
writ of error to the judgment dismissing plaintiff's petition
herein on June 13, 1938, returnable to the Supreme Court of

Florida on the 28th day of September, A,D, 1938,

S. D. MeGILL
W. H. Harwick

Attorneys for Plaintiff.
Per S.D.M.

FILED AUG 25 1938

Ge. M. SIMMONS
Clerk Circuit Court
Brevard Countye




On the 25th day of August 1938 Writ of Lrror . .. = co
issued which was duly recorded in Circuit Court
Minutea Book 16 Page 85 in the words and riéuros

following:
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CIRCUIT COURT MINUTRS BOOK 16 PAGE 8Y
WRIT OF ERROR
STATE OF FLORIDA=-=~SS,
THZ STATE OF FLORIDA TO TH® JUDGE OF THE CIRCUIT COURT OF THR

NINTH JUDICIAL CIRCUIT OF THE STATE OF PLORIDA, GRERTINC:

Because in the record and proceedings and also in the ren=
dition of judgment in a certain csuse which is in our said Cire
cuit Court befare you, between John Gilbert as Plaintiff, and
L. R. Highfill, et al, School Board as Defendants, manifest er=-
ror hath happened, as 1t 1s said, to the great damage of the

said John Gilbert as by his complaint appears,

We, willing that the error, 1f any hath been, should be
duly corrected and full and Sipeedy justice done to the parties
aforesaid in this behalf, do cormand you that, if judgment be
therein rendered, you distinctly and openly send fhe record and
proceedings aforesaid with all things touching them, under your
seal, together with this writ, to our Supreme Court of.the State
of Florida, s0 that you have the seme st Tallahassee on the 88th
day of September A. D. 1938, to our said Supreme Court to be thenm
and there held, that inspecting the record and proceédingo afore-
said, our said Supreme Court may cause further to be done therein,
to correct that error, what of right and according to law éhould
be done,

WITNESS the Homorable Willism H. Ellis, Chief Justice of
the said Supreme Court, and the sesl ef the said Circuit Court,
this 25th day of August, in the year of our Lord one thousamd
nine hundred and Thirty-Right. o ‘
G. M. SDMENS

Clerk of the Circuit Court of
Brevard Countye - .

(CT. CT. SEAL AFFIXED) By J. PAUL CONWAY, Deputy Clerk

16. o i ,‘




NO. 15873 PILED 8/25/1938

at 4 00 O'CLOCK P.M. RECORDED IN THE PUBLIC RECORDS
OF BREVARD COUNTY, FLORIDA, IN THE BOOK AND PAGE

NOTED ABOVE,

G. M. SIMMONS, C
CLERK CIRCUIT COURT

BY I. PAUL CONWAY,
DEPUTY CLERK,

{CT. CT. SEAL AFFIXED)



On the 85th day of August 1938 the Assignment
of Errors was filed in the words and figures

following:

18.




IN THE CIRCUIT COURT, NINTH JUDICIAL
CIRCUIT O¥ FLORIDA, IN AND FOR THE
COUNTY OF BREVARD,
JOHN OILBERT,
Plaintif?,
vs

ASSIGNMENT OF ERRORS

L. R. HIGHFILL, et al

1
I
1
|
I
:
SCHODL BOARD, }
I

Respondent .
Comes now the plaintiff by his undersigned attorneys,
and says thet in the record of proceedings and rendition 6f th;
Judgment in the above cause, manifest error was Eonﬁu£tcd by
the Judge of said Court and files this, his Assignment ofl
Errors herein and assigns the following errors in unﬂfté';hn
rulings, decision and judgment of the ssid Court herein, that
he intends to rely upon in the Supreme Court of Forida:s
l. The Court erred in its order entered herein
June 13, 1938, denying the plaintiff's appli- o o
cation for alternatire writ of mandemus,
2, The Court erred in its judgment or do;roe
entered herein on Jume 13, 1938, whereby
the plaintiff's petition filed herein 'hj
dismissed,
S. D. MoGILL
¥. H. KARWICK

Attorneys for Plaintiff,
Per S.D.M,

FILED AUG 25 1938 . ‘ :
G. M. SIMMONS

Clerk Circuit Court
Brevard Countye

19,
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On the 25th day of August 1938 Directions to the
Clerk for meking up the Transeript of Record was

filed in the words and figures following:

20,

P e T RO T T RS O T TSR TP TV TS TOM T SR P C S e



JIN THE CIRCUIT COURT, NINTH JUDICIAL
CIRCUIT OF FLORIDA, IN AND FOR THE

COUNTY OF BREVARD,

JOHN GILBERT,
Plaintirf,

-ve- DIRECTIONS TO CLERK PQR
L. R. HIGHFILL, et 8l, MAKING UP TRANSCRIPT OF
SCHODL BOARD, . ‘
RECORD.

"

Respondent.

— 00 N 88 et 00 N 00 s S0 puw

The Clerk of the above named Court will please
begin making up the Transeript of Record in the above . ‘
entitled cause on the 9th of September, A.D. 1938, and ,
copy in full therein the following desecribed papers: ‘

1. Copy Petition for Writ of Mandamus, £iled ' R

herein May 24, 1938. ' ‘ '

8. Copy Order of Court entered herein June 13,

1938, denying Plaintiff's Petition for )
Alternative Writ of Mandems and dianiua;ig" ‘
the same.

3, Copy Praecipe for Writ of Error.

4., Copy Record of Writ of Brror.

5, Copy Assignments of Error.

6. Copy these Written Directions. _

7., Copy any other papers filed in this oa'\‘xs'e.“l

8, D. MSGILL

_¥. H, MARWICK ;
Attorneys for Plaintiff. o
8. DM
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CERTIFTFICATHE

I, G. L. S51I°CNS, Clerk of the fircuit Court in
and ror tie County of brevard, State of Florida, do
hereby certify that the forceoings pa~es numbered from
one to_21 , inclusive, contein a correct tran-
script of the record of the judrnent in the case of
JCHN GILEZRT, plaintiff, apainst L, 4. HIGHFILL, et ai
SCHCCL 5CARD, defendants, and a Lrue rccital and copy
of all such papers and proccedings in said cause, as
appears upon the records and files of my office, that
have been directed to be included in vaid transcript
by the writ.en demands of the said parties,

I TRITIMNCONY “TERECF, I have liereunto act my

hand and aflixed the seal of said Cirenit Court, this

14th _ day of September, 103R,

s/ 6. M. SIMNCNS
Clerk of the Circuit Caurt Inr
the County of Brevard,

(Crricial seal)
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IN THE SUPREME COURT OF FLORIDA

JUNE TERM, A.D. 1939

NN BATC
JOIL CITLRT, *
Plaintiff in Error *
Vo *
L. R, HIGHFILL, et al., * BREVARD .COUNTY
as the School Board; and .
DAMON HUTZLER, Secretary *
and County Superintendent
of Public Imnstruction for *
Brevard County, Florida,
*
Defendants in Srror
: *

Opinion filed July 2b, 1939
4 Writ of arror from the Circuit Court for Brevard County, M. B, Smith, Judge.

Se D. MeGill, MeGill & McGill, Thurgocd Mershall, William H, Harwick and Wm. S
Robinson, for Plaintiff in Krror:

Leonsrd B, Newman, for Defendants iIn firror, ‘ '

CHAPMAN, J.

On the 24th day of May, 1978, relator filed in the Gircdft Court of Brevard
Gounty, Florida, his petition for sn elternstive writ of mandamua directed to the
Board of Fubliec Instruction and the Superintendent of TmGlic Instruction of Brevard
County, Floridas It was made to appear thereby that the petitionar wae @ quelified
teacher and a8 member of the colored race and for eleven yesrs had taught in the
public schools of said county and at the time of filing the petition Was teaching R
under a gecond grade certificste as principal of the Cocda Junior High School, a
colored school, and was supported by taxetion. It was gllgged that therrespbndeﬁfs
had adopted and were enforcing a schedule of salaries paid ;o}tGBShérb ;n‘Brevard
County whereby negro teachers received & basic salary of 520.00}5556£ unit yﬁld;
22,00, minimum $50,00, and that white teachers received a basic Qaléfé‘df $504003
each unit volue 33.00, minimum $100,00, and thst these diffErQﬁtiﬁlawéietbasddx
solely on rsce and color. A copy of the yurnorted salary aéheduledkofJﬁerérd County
is sttoched to and by appropriste longuage made a part of th§ petition;l -

The prayer of the petition is, viz: . v

"FHEREFORE, your relator prays, that a writ of‘maﬁ(ieﬁm‘ 13?&9
t: Damon Hutzler, Secretary of said Board and Superintendént
of Public Instruetion of Brevard County, Floride;,L. R. High-

fi1l,; J. D. Pepper end W, T, Creel as mevbera of the Bulrd‘ot

Public Instruction of Brevard County, Florida, et their office ‘ s

in Titusville, Florida, requiring the said reapondents to adopt 'ghfﬂ o
2-h e B

s i CE 1S “F RO TP O T T TONS~OF T MRS TP T




and establish salary schedules for teachers LnfBreVErd.Qbuhty,

[
'

i
]

Florids, without distinction or discriminetion dﬁféecb;ﬁk 6f
colcr of teacher or as to school tausrht and f@rther, ordgring
end requiring suck other and further relief and protectién.to
relator in the premises as Justice moy require,® :‘

Au Order was entered by the lower court denying the éppiiéution for én
alternative writ of mandams and wmade certain recitals ‘in the ordergﬁhich are
pertinent and roteriml to g decision of the cnse at bar. _The'érdéfvfeéiteq:

"This cause came on to be heard upon application‘;f‘pétiiioﬂer
for Alternstive rit of Mendemus in which the pétitioﬁef Beeks
to compel the rempondent School Board "To gdopt and eétabligh
salary schedules iy Brevard County, Florida, without distinc-
tion or discrimination ==-", The statute under»whichﬂteachére
sre employed by the Board, directs %he Baafd ;Td‘em?iok teachera
for every school in the county and to contract with ana pay the

same for their servicesg ---"

« The constitution pfovidéé that
the Board shall establish and maintain '4 uniform, system gf
publie tnstruction -=-=' 1 4o not find any‘lew which requires
the Board 'To eatabligh solary schedules's The statutavseens
to contemclate indlvidnual eontrncts with teachers, and the
constitutional provision for uniformity provides.for the ac=
complicshment or & result and not the details of the means by
which the same shall be accomplisheds It is, therefore
ORDITLD, ADJUDGHED AND DECRUED, That saiad apﬁlication for”
Alternative "rit be, ard the same iz, hereby denied.*

Trom the order denying the alternctive writ of mandams a wri£ of error was
taken &nd the denial thereof is assigned ass error in this Courts '

Cection T oszrticle XII of the Cemstitution of Florida mekes it a duty of
the Legislature of Florida to provide for a uniform system of public free achoola
and *to provide for the liberal maintenance of the sames Section 12 of Article XII
of the Constitution provides that white oand colored children shell not be taught in
the =ame school but impartial provisions shall be made for bothi‘

Section 493 C.G.Ls provides for the establishment and ﬁninten&nce‘of a
uniform system of public instruction free to all youths residing in Florida between
the ages of six and twenty-one yearss The Boarrd of Publié Iﬁétruction of each
County of Florida are bherged with many constitutional and htafﬁfdfy'dutiea. Sub
Section 6 of Section 561 C.G.Le not only directs but makésv{t a‘duty ér #he Besrd to

-z#- ‘ W : ‘
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lemploy teucharb.tof evary school In the county and to contract with und pay the

same for‘théir';efviees; It will be observed that the law does not fix the wmonthly
sums to be pa;d teachera but mekes it & duty of the Board to contract with and pay
teachers. Thq amount to be paid teachers is left to the business judgment und
jaound diacretion of the members of the Board, It is reasonable to assume that some
teachera are better prepared by education and otherwise quslified to teach than
others and for this and other reasons the Legisloture clothed wembers constituting
the Bogrda of Public Instruction with oroad powers so as to enable them to contract
witg the very best teachers obtainable for the funds at their disposal, It would
be absurd to say that ‘teachers of certain qualificetions should receive the szme
monthly pa nts for aervices rendered when the members of a Boaed are acquainted
ﬁpitn he preparation, cholaa;ic uttainments, natural talents and many of the difr-
feront end mnterial cnaracter1stics making the qualifications of a teacher, and

these attributea are considered when entering into contracts with teachers wnd stip-

o J.

ulating for thair monthly paymentse

We havé not beeﬁwsupplied with citation of suthorities to the effect thut
the Board Qf'?ﬁbliclln;f?ﬂ;tion of Brevard County had the constitutional or statu=-
tory powe;‘or aﬁthérity‘;o adopt the sulary schedule made & part of the petitione '
This COUrt‘has‘no power in @ mandamus proceeding to control the discretionary
authorit& conre;red by;atafute on the respondents heres, It is the duty of the
relﬂtor, tb show that Ihe‘ ;)ea a clear legal right to the pertormance by the respon-
dents of the particular duty in question, See State V. Florida East Coast R.Co.,
69 Fla, 165 67 So. 906 Merchants' Lroom Coe Vo Butler, 70 Fla. ¥97, 70 Bo. 3833
Leathermen v. Schwab, 98 Fla. 885, 14 So. offiy; stute v. Ureer, ©6 Flu, 249, 102 So.
739 37 A.L.R; 1498; We;ch ve State, 85 Fla, 264, 95 So. 751; Wyers v. State, 81 Fla.
3k, 87 So, 80; Johns v. County Com'rs., «t} Flo. 6«6, 10 Sos 96; Davis v. Crawford,
o6 Fla, 438, 116 So. 41; State vo atluntic Coust Lins Re Cou 53 Kla. 650, 44 So.
213, 13 L.R.A. (N.S.) %20, 1% ann. Ces. $by; State vo smos. 100 ¥la, 1320, 14l So.
122,

‘We fully égree‘with counsel for relator und the suthorities cited in their
brief on the quéetion of diserimination awd wn equal protection of the law as
guaranteed by the l4th smendrent to the Constitution ot the United States. We do
pot think that either of these questions is preseunted by this record.

This proceeding is iu mandamus, und the specific relfef soupht should be
pra&ed for and the prayer must be saupported Ly ullegations legally sufficlent to
show that the particular Act sought to be enforced is & legul duty of the respen-

dents, end that the relator has no other remedy snd has s right to reguire tone lepral
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duty es alleged, to be enforced by mandamis. “"“}”‘v  Vf SR

If it is the duty of respondents to "adopt and estnhliah salary schedulss,”.
such duty involves administrative discretion to be 1egally performed; and if the
duty be illernlly performed of record, the cancellation of such radord uny be
enforced in appropriate judicial proceedingse

sven if it were sufficlently slleged that it is'a 1egal duty of respon-
dents to "adopt and establish salary aschedules for teachera in Brevard County,
Florida,” which relator had & richt to enforce, and that He had no other remedy
then mandumus, it is not prayed that respondents be reqmired to cancel and annul
Pz - . :
A present schedule on the ground of nllered illegslitye

carefnl consideration has been given to the record, briers and suthar i=
tics clted by counsel for the recpeciive parties, and after hearing oral argu-

ment ot the bar of this Court, we are of the opinion that no errors appear in

the record and the order appealed Trom should be and is hereby affirmed.

TERRULL, C.T. end “PITFINLD, BROUN, HUFORD ANT THONMAS, JT., Coneurs



IN THE SUPREME COURT OF FLORIDA.

JUNE TERM, A.D. 1939.

JOHN GILBERT, *
Plaintiff in Trror *
v. *
L. R, HIGHFILL, et al., * BREVARD COUNTY
as the School Board; and
DAMON HUTZLER, Secretary *
and County Superintendent
of Public Instruction for *

Brevard County, Florida,

Defendants in Error

PETITION FOR REHEARING

COMES NOW the petitioner in the above entitled cause by his un-
dersigned attorneys, and moves the Court to reconsider the transcript
of the record in this cause now before the Court on writ of error,
taken to this court, to ascertuin if anything contained in saild truns-
oript was overlooked by the court or not fully oonsidered, in view
of the importance of the legul question involved in this cause, and
to vacate and set aside the Judgment heretofore entered in this cause

upon the following grounds to-wit:

1. Because thls court recognizes the principle of law urged
by petitioner on the question of discrimination and the equal pro-
tection of the law as guaranteed by the Fourteenth Amendment to the
Constitution of the United States, yet It denies that o discrimina-
tion against the petitioner and others of hls race has been made to

appear in this case, Pariugraph IX of the petition follows:

"The differentials in said salary schedule in the
payment of teachers' sularies and the payuent to
retitioner and others of his race, of salaries

less than those pald to white teachdrs with identicul



qualirications, experience eand performing

essentlally the same duties, are based solely

on the ground of the rage or color of peti-

tioner and the establishment and enforcement

of the sald saslary schedule is unlawful and

. arbitrary and in violation of the Constitution
and Laws of the State of Florida, und denies
to petitioner snd others of his race the equal
protection of the luws guaranteed by the
Fourteenth Amendment to the Constitution of the
Unlited States,"

It would appear that the allegations of fact in this paragraph
like the other paragraphs of this petition, have been admitted or
rather must be admitted for the purpose of this case. We are aware
that racial disoriminution such as is urged here must be proved or
admitted and in this case, although 1t was not proved, it vas admit-
ted, there being no appearance and the Court based its Judgment,
denyling the petitioner's rolief, upon the petition alone. We have
shown that the statutory provisions of this state and the const;tu~
tion of the same, under which the Board of Publio Instruction employs
teachers of the public scliools, do not diseriminante agoinst persons
on account of their race or color and they do not authorize the Board
of Public Instruction to make the diserimination in payment of sa-
laries that they do. The statutesand constitution under which they
act are valid but the question insisted upon here is thuat tile action
of respondent in making these differentials in the payment of sala-
rles, based solely upon race or color, 1s in violation of the
Constitution of the United States and the discrimination shown by
this record is not to be found in the statutesbut 1t is an actual
diseorimination nevertheless, by state officers and in such cases the
disorimination is as much in violation of the Fourteenth Amendment

as if i1t were written in the wtatutes,



- " .eeSuch an actual disoriminstlon is as

potential in creating a denial of equality

of rights as a discrimination made by law.

But such an actual discrimination is not

persumed, It must be proved or admittede...”

Tarrence v, Fla,, 188 U.S, 520, 23 S. Ct. 402
47 1. Ed, 572 (1902).
WHEREFORE, your petitioner moves this Honorable Court to

reconsider 1ts Jjudgment hereln, affirmin;; the Judguent of the court

below in this cause, and to vacate the same as provided by law,

AND YOUR PETITIONER WILL EVER PRAY,

S. D. MeGILL

McGILL & MeGILL
THURGOOD MARSIIALL
WILLIAM H. HARWICK

By S. D, MeGill
Attorneys for Plaintiff
in Error
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1¥ T SUPRENE COURT OF FLORIDA, .
JUNE TURM A.D. 1939 -

WiDNLSDAY, SUPTEMBER 13,  A:D. 1939

JOTN GILGART, ok .

Plaintiff in srror,  ** i

i

s *x i
L. R, FIGHFILL, et al., il BREVARD COUNTY

as the School Board; and . )

DAIOM HUTZLXR, Secretsry snd *¥ :

County Superintendent of Dublic

Instruction for Brevard County, ** i

TFlorida, ‘

*% :

Defendants in Zrror.

Counsel for Plaintiff in lNrror havinge filed in thié Court & Petition for

Rehearin: and sane laving been ﬁuly considered; it is ordered by thé Court that

the said Petition be and the same 1s bereby denied.

A true Copy,

Test: (SEAL)

Guyte P. VcCord

Clerk Supreme Court of Florida
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L COoOPY
I 1N THE SUPREME COURT OF FLORIDA
L ' JULL TERN A.D. 19':}?
" ‘ ~‘“,, O )
.TOHI\I‘I‘BII.‘.B_KR';‘, i *
o Plaintiff in irror, *
S “w
L ~yg- . *
S L , y
L. R. HIGHFILL, et el, as the *
Schpol‘Board;'anq‘DANDN HUTZL&R,
Secretary and County Superintendent *
of Public Instruction for Brevsrd
County, ‘Floride, ' = - *
L L " N "

L Defeﬁdanta in ¥rror.

'

LT PRARCIPE ¥OR TRANSCRIPT OF RECORD

The Clerk of the above styled Court will please prepare for us as counsel

for plaintiff in.errof herein, the following papers to-wit:

1, ‘Copylthe transeript of the record filed herein in the
"\‘Sup!eme Codrt of Floridu on September 26, 1938,

2.“Copyv0pihion ot the Suprime Court filed July Zb, 1939,

:3.u Cop&lpqtifion for rehearing filad herein,

4. Cﬁpvaeniul of petition for rehesring, r'iled September 13, 1939,

5.  Copy these Directions.
MeGILL & McGILL

By 5. D, MeGill
Attorneys for Ilaintiffs in Grror
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IN TEZ SUPREME COURT OF FLORIDA
JUNE TRRM, -A.D. 1939
EN BaNC
JOHN GILBERT, *
Plaintiff in Error *
-vg- *
L. R. HICHFILL, et al, as * oy
the School Boserd; und DAMON
BUTLLFR, Secretary and County *
superintendent of Public
Instruction for Brevard County, *
Floride, .

Defendants in Error

I, GUYTE P. McCORD, Clerk of the Supreme Court of the State of Florida, ad

—_——

hereby certify that the forepoing pares numbered One (1) to

inclusive, constitute a true copy of the transeript of record of the pleeadings

and 211 of the proceedings had in the Supreme Court ,of Florida in that certsin
csuse wherein John Gilbert was pleintiff in error and L. R. Highfill, et al.,
a8 the Gchool TBoard; and Damon Mutzler, Secretary end Couﬁty Superintendent of
Publie Instruction for Hrevard County, ¥lorida, were defendants in error,,oﬁ
writ of error from the Supreme Court of Florida to'the Cireuit Court in end fér
Brevard County, Florida, and s true and correct copy of the tramseript of the
proceedinss and pleadings filed in the Supreme Court of Florida by soliecitors
for pleintiffs in error to perfect their apreal from the Supreme Gouft of
Floridn to the Supreme Court of the United States; as all of saiﬁ pleadings
appear on file in my office as Clerx of %he Supreme Couft of Floridae

WITNESS my “end end the senl of tre Snpreme Court of Florida at
Tnllehassee, Florida, the Znrital of the otate, this fé v of December;

A.D. 1939,

|

i

1
|

/ . ; h—
Clerk off thé Supreme Court of Floridae
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