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IN THE UNITED STATES DISTRICT.
COURT IN AND FOR THE NORTHERN
DISTRICT OF FLORIDA -

PENSACOLA DIVISION.

VERNON McDANIEL, on behalf of
himself and others similarly
situated,
Plaintiff,

ve. Civil #70
BOARD OF PUBLIC INSTRUCTION for
the County of Escambia, State of
Florida, a body corporate, and
A, S, EDWARDS, Superintendent,

Defendants,

MeGILL & McGILL, Jacksonville,Florida
Thurgood Marshall, New York City

Attorneys for Plaintiff,
PHILIP D, BEAL,JR., Pensacola,Florida
KEEN & ALLEN, Tallahasses, Florida
J. VELMA KEEN, Tallahassee, Florida

LAMAR 8ARA, Tampa, Florida

Attorneys for Defendants,
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IN THE UNITED STATES DISTRICT COURT
IN AND FOR THE NORTHERN DISTRICT OF
FLORIDA .

VERNON McDANIEL, on behalf of
himeelf and others similarly
situated,
Plaintiff,
ve.
BOARD OF PUBLIC INSTRUCTION for
the County of Escambia, State of

Florida, a body corporate, and

)
)
)
)
)
)
; Civil #70
g
A, S. EDWARDS, Superintendent, %
)

Defendantg.

ORDER DENYING MOTION : i
TO DISMISS

Thie ceuse coming on to be heard upon a motlon of defendants
to dismiss the action because the complalnt falls to state a claim
against these defendants or either of them upon which‘roliéf can be
granted, and to require plaintiff to make more definitg stafements-of
the averments in paragraph four in the complaint, and the same having
heen argued by counsel for the respective partlés:

IT IS CONSIDERED by the Court that said motion to dismiss be
and the same 1e denied, ‘

IT IS FURTHER R DERED that the defendants be allowed twenty
(20) daye from the date of this order to answer,

DONE AND ORDERED In Gainesville, Florida, this the 3rd day .
of July, A.D. 1941, .

AUGUSTINE V. LONG

District Judges



LONG, District Judge. S

This cause 18 before the Court upon motion qt défendanta'tp
dismlss the actlon because the complaint failse to state a claim
against tho defendants or elther of them upon which fél;c? can be' .
grart ed. The complaint 1s to obtain a declatory judgment declaring
that the policy of the defendants in adopting and enforcing & salary
schedule fixing the salarics of the plaintiff and‘oﬁhér Negro tegch-
ers and principnls at a rete lower than that pald to white teachers
and principals of equal qualifications and experinncé.performing‘
essentially the same services, solely because of the;r race and
color, is a denial of the equal protection of the laws guaranteed by
the Fourteenth Amendment of the United States Constitutlon; and, that
an injunction issue restraining the defendants from b&yihé’tb the |
plaintiff or any other colored teacher or principal employed by them
a less salary than they pay sny White teacher or principal employed
by them with equal qualifications, certification, and éxpeflencc,‘and
f£11ling a simllar position In the public schools of Escambis County.

The plaintiff Vernon McDaniel, who hrings the suit on behalf
of himgelf and others simllarly situated, 1s colored, a person of
African descent and of Negro blood, He 18 a regular principal of a
public school in Escanbia County mailntained and operated by the Board
of Public Instruction of Escambia County, ‘

This is a class action authorized by the Federal Rules of (Civil
Procedure, and the character of the rights involved are of common and
general interest to the members of the class represented by the
p laint iff.

The first question to be determined 18 whether from the plead-
ing an unconstituticnal discrimination 1s ehown in fixing salaries of

the Negro schcol teachers by the defendants,
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Second, defendante contend that the plaintiff McDaniel being
a principal of one of the high schools does not represent a class
other than "principals",

The third contentinn of defendants 1s that the act of defendanté
18 not violative of the Fourteenth Anendment because the state con-
stitution provides for a county public school system, and .that 1if
there is any discriminaflon between the salariecs pald to white and
colored teachers it 1s the act of the county school system and not of
the state, '

The allegations of the conplaint as to the questlion of dls-
crinination, and which must be taken as true on a motion to dismiss,
are as follows:

"7, All teachers andprincipals in Florida, including plaintiff
and others simllarly situated are required to hold teaching certifi-
cates in full force in accordance with the rules of certification
established by the State Board of Education (Florida Compiled General
Laws, Section 630), Negro and white tenchcrs and priﬁcipals alike
must meet the snme requirements to recclve teachers' certificates,

"9+ Defendants over a long perlod of years have u>neistentiy
pursued and maintained and are now pursuing and maintaining the
pollcy, custom, and usage of paying Negro teachers gnq princlpals in
the public schools of Escambla County less salnry‘than‘whltefteaohers
and principals in eald public school system posseéslng the same ‘
professional qualifications, certificates and experience, .exercising
the eane dutles and performing the same services as Negro teachers
and principals. Such discrimination 1s being practliced against the
plaintiffs and all other Negro teachers and prinolpalé 1n Esbéhb1a
County, and 18 based solely upon their race or color. .

"1l, Plaintiff, Vernon McDaniel, hnas been employed ae a
regular teacher in Escambia County, Florida, and as princlpal in

the public schools of said County for more than thirtéen (13) years,
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and therefore, according to the method of evaluatiﬁg éipefiénoe.by
defendants, has reached his maximum 1in experlencé. Pldintiff is a 
graduate of Bishop College for Negroes at Marshall, Tex@é;‘with‘tha‘
degree of Bachelor of Bcience and holds a Life Graduate Stﬁte
Certificate 1ssued to him by the State Board of Eduqnfibhfof.the
state of Florida, after an examlnation as providod‘by law‘fbr teachers
in the public schools of Escambla County, Florlda.‘Pléihti*f‘ﬁae'mét
the same requirenents as those exacted of all other teachers in the
public schools of Escambla County, white as well aslNégro and he
exercises the same duties and performne services sdbstahtially
equivalent to those performed by other holders of these éeréifkaafea,
white as well as Negro, yet all white principals in Escambia County
who hold said certificafes with equal and lese experieﬁcetfeceive
salaries much larger than the snlary pald the plalntlff.

112, White high echoocl principals in the public schools.of
Escambia County are paid a minimum salary of %200‘a month while
plaintlff is now receiving $165 a month as aalary, and soley because
of the practice, usage end custom compleined of in paragraph 9, of
this complaint, and by the operation of the discriminatory salary
schedules described in paragraph 13 and 14 of this complaint the
plaintiff and others of the class on whose behalf he éuee ﬁave been,
are, and unless rellef shall be granted by this Honorable Court as
hereinafter prayed, will continue to He denied, solely by reason of
race and color, the opportunity to receive a higher salary equal to
that paid to any white teachers or principals similarly situated.

w13, Pursuant to the policy, custom and usage set out in para-
graph 10 of this complaint the defendants acting as agents and
agencles of the State of Florida have established and maintalned a
galary schedule used by them to fix the amount of compensation for
teachers and principals in the public schcols of Escambla County which
discriminates against plaintiff and others of the class on whose
behalf he sues solely because of their race or color, All teachers
and principals in the public schools of Escambla County, inocluding the

plaintiff, are belng paid and will continue to be pald by defendants
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pursuant to the following salery schedule adopted, maintalined and

being e nforced by the defendants,.

WHITE
Teache rs
Elementary Minimum Maximum
Grades 1 - U $66 ‘ $110
Grades 5 ~ 8 70 140
High School
Grades § ~ 12 114 150
Department Heads 132 162
Principals
Elementary
1 room 66 110
2 rocms 70 115
E rooms 82 - 126
rO0ONMB 93 S 1hb3-
5 to 10 rooms 99 148
10 rooms up 110 165

High Schools
No rocms stated 200 up*

Increment Scale

Each year's experience :

Attendance at Sumner school (accredlted college) 5

Each year of normal school or college . 5

Extension work 3
5
X

*Exact amcunt 18 1 be determined by Schcol Board and Special Ta
District Trustces,

COLORED

(A) Principals and tcachers holding Graduate StateCertificaté
based on Master's Degree. '

(B) Principals and teachers holding Graduate Btate: Certificate
based on four years of accreditpi college work,

(C) Principals and teachers holdin; Gradunte Stnte Gertiflcate
based on two yesrs of collexe wnrk.
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(D) Pruncipals and teachers holding lesse than Graduate State
Certificate, but who have as much as one full year: of
College work in a standard unlversity or ccllege

(E) Principnls and teachers holding less than Graduate State
Certificate and having less than one yoar college work '

Schedule

Class lst 2nd  3rd Lth 5th 6th

A 90 94 98 102 106 110

B go 8+ &8 92 96 100 T

c 70 73 76 79 82 85 = A ‘
D 65 68 71 7 77 %0 o |
E 55 58 61 64 67 70

In addition to the above the principals of elementafy‘schdols recelve
3,00 per nonth for the filrst 5 teachers in their schooi, 42,00 for
the next five teachers and 1,00 for each udditlonal‘teachér.

(Principals of our two hish schools are not based
on the sbove schedule, but have a higher rating).

The practical & plicaticn of these salary schedules has Béen, is and
will be to pay Negro teachers and principals of equéllqualiflcations,
certification, and experience with white teachers and prlnclpals less
compensation fron public funds solely on account of théir race or
cnlor," ‘

This complaint 1is in 108t respects similar to the complaint
£1led in the case of Alston v. School Board of the City of Norfolk,
and 1n passeing upcn A simllar moticn to dismiss, the Court cf Apreals
of the Fourth Circuit, spcaking thr amh Circuit Judge Farker, salid:
tthat an unconstitutional discrininaticn 1s set forth in these para-
,raphs hardly adnlts of argument. The allezation is that the state,
in paying for public service of the sane kind And oharacter.fo men
and women equally qualified sccording to atandarde which the state
1tself prescribes, arbitrarily pays less to Neigroes than to white
rersons., This 1s as clear n Alscrimination on the ground of race as
could well be imaglined and falls squarely within the inhihition of
hoth the due process and equal protection clauses of the Fouwrteenth
Amendrient." Alston v. Schcol Board of the City of Norfolk, 112 Fed,

(2d) 992, text 995.
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Secondly, thowsh defendants admit that the schedule of salariles
now nalntained and enforced by the defendante is discflmlnatory as to
salaries pald colored teachers in the elementary and high schools,
they contend that plailntiff McDaniel does not represent a class
because of the fact that he is a principal of a high school and not a
tencher therein, This contentlon rust fall as the principals of the
hizh schools and teachers therein and teachers in the éleﬁentary
schools are all nemhers of the sane vrofession and are required to be
possessed of certain qualificatisns wnrescribed by the Board.

A8 to the third contention, the constitution of the state of
Florida requires that the leglslature shall provide for a uniform
system of public free schcols and provide for the liberal’ mainte-
nance of the sane. Art. 12, sec, 1., The 1oq1élnture has established
a systen of free public schcols; provision has been made for the
establlishnent of separate schocls for white and colored children. In
section 12 of Article 12, "White and colored children shall not he
taught in the same school but Impartinl prcvisidn‘shali be made for
both," The constitution provides for a Board of Edﬁbatioh1and defines
its powers; 1t provides for the appuintment of Superintendent of
Public Instruction; provides for the constitutional tax of one mill
for the support and malntenance of public schools; pfovideé for fhe
asgsessment and collection annually by each county fqr'the suppoft of
the public free school syster; and provides for division of counties
into convenlent school districts, | S b

In this case there 1s no statutory salary scheduls, but - there
is a salary schedule established by administrative ruiingfof.an
administrative agency of the state, and the prohlbltloné of the
Fourteenth Amendment certalnly apply to the acts of suc¢h agencies.
"The 1inhiblition contained in the Fourteenth Anendmnnt meana that no
agency of the state nor of the officers or ngents by whotn 1ts powers
are exerted shall deny to any person within 1ts Jurisdiction the eoual
protection of the laws, Who ever by virtue of public‘pqa4tion under

a 8tate government deprives another of property; life or‘llberty with-



out duec process of law, or denles or takes away the equal protection :
of the laws, violates the cmstitutional 1nh1b1t10n}‘ﬁndvée:he'aéts
in the name and for the state and is clothed by the stﬁté'e poﬁer;
his act 1s that of the state.," Ex parte Vlrginle, 100 U S. 339.-

As pointed out by Judge Chestnut in Mills v.‘Lowndee, they afe
qualif ied school teachers and have the civil right as suoh to pursue
their profession without being subjlected to discrlminatory 1egisla—
tion on account of race or color. It is no anewer to thla to eay
that the hiring of any teacher 1is a matter resting in the discretion
of the school authorities. Plaintiffs, as tenchers qqalified and
sub Jeet to employment by the state, are entitled ﬁo‘apply for the
positions, and to have the discretion of the authoritxé exércised
lawfully and without unconstitutional discrimindtiSn aa tb‘the rate
of pay to be awarded them 1f thelr applications nre accepted.

The Court is of the opinion that the motlon tc dianiss should
be denied and will enter appropriante order denyinz the motion to |

diemiss and providing time for the flling of an answer,
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